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Why Utility Rate Cases Should 


Be Restricted to State Courts 
The Purpose of the Johnson Bill 


Among the important measures which will come up for consideration by 
the incoming Congress will be a bill that seeks to deny the public utilities 
access to the Federal courts until the resources of the state courts have 
been exhausted. So directly does this pending legislation affect both the 
industry and the state commissions that this magazine will publish three 
articles that will analyze the measures from the point of view of both 
its proponents and opponents. The following article states the purpose 
of the Johnson Bill as defined by its sponsor; in the following number the 
arguments against the bill will be set forth by Hersertr Corey. 


By HIRAM W. JOHNSON 
UNITED STATES SENATOR FROM CALIFORNIA 


GRAVE abuse of our judicial 
A processes results from the right 

which is now given to the pub- 
lic utilities, and frequently availed of 
by them, to fight the same rate regula- 
tion case in both the state and the Fed- 
eral courts. 

The ordinary litigant has a single 
opportunity to try out his case in the 
courts. Public utilities, under our 
present procedure, have two chances. 
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They may go into the state courts, and 
at the same time they have free access 
to the Federal courts to which they 
hasten whenever they have cause to 
fear that the state courts will not grant 
them all they ask for in the way of 
relief from rate regulation orders of a 
state public service commission. They 
choose their own forum; the public 
which pays the rates as well as the 
entire cost of the litigation must meek- 








oo. ee 


ly follow. This abuse which gives 
such an unfair advantage to the utili- 
ties, will be corrected if the bill (S. 
3243) which I have introduced shall 
become a law. 

This bill provides that no Federal 
district court shall have jurisdiction 
of any suit to enjoin, suspend, or re- 
strain the enforcement, operation, or 
execution of any order of any ad- 
ministrative board or commission of 
a state, or any action in compliance 
with any such order, “where jurisdic- 
tion is based solely upon the ground 
of diversity of citizenship, or the re- 
pugnance of such order to the Con- 
stitution of the United States, where 
such order (1) affects rates charge- 
able by a public utility, (2) does not 
interfere with interstate commerce, 
and (3) has been made after reason- 
able notice and hearing, and where a 
plain, speedy, and efficient remedy may 
be had at law or in equity, in the 
courts of such state.” 


HERE is no reason why a public 

utility should be permitted to 
initiate a rate case in a state court, and 
then, after long and expensive litiga- 
tion, when a decision which the utility 
fears may be adverse, is about to be 
rendered, suddenly transfer its action 
to the Federal courts, and have the 
whole proceeding repeated. There is 
no reason why, after long, arduous, 
and expensive valuation work done 
by a state commission and a practical- 
ly completed trial in the state courts, a 
utility proceeding de novo in the Fed- 
eral courts, should have all the work 
done by the state commission and by 
the state courts, tossed out of the 
window, and proceed to have it done 
all over again at still greater expense 
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and after still further delays. Yet in 
many cases both these things have 
been done. 

It is repugnant to our sense of jus- 
tice that the utilities should have this 
legal right, resulting in delays and 
costs that are unreasonable and un- 
necessary. It is to prevent this abuse 
of legal remedies, and to put a stop 
to the long delays in making effective 
just regulatory measures, as well as 
to put an end to the shackling of com- 
mission regulation, that my bill has 
been introduced. The effect of this 
bill, if enacted into law, will prevent 
abuses without destroying a single fair 
and just safeguard to the right of util- 
ities to a fair return upon a fair valu- 
ation of their property. 


S an instance of the tremendous 
disadvantage at which state 
regulatory bodies representing the 
public are placed in dealing with pub- 
lic utilities, I am referred by the Mon- 
tana state commission to a case that 
arose in that state, where the commis- 
sion, on September 21, 1927, under- 
took an inquiry into the rates charged 
by the Great Northern Utilities Com- 
pany for natural gas at the city of 
Shelby. After long preparations for 
the hearing, the case was heard for 
three days, in December, 1928, with 
the result of a rejection by the com- 
mission of the rates in effect and an 
order for a specific schedule of rates 
effective as of February 1, 1929. 
The Great Northern Utilities Com- 
pany then commenced an action in the 
state court of original jurisdiction in 
Montana. This state court upheld the 
contention of the utility, but on appeal 
of the commission to the supreme 
court of the state, that court on July 
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29, 1930, reversed the decision and 
sent the case back to the lower court 
for a new trial in accordance with the 
opinion of the supreme court. The 
utilities company applied to the su- 
preme court for a rehearing, and this 
application was denied on November 
25, 1930. The lower court moved to 
carry out the instructions of the 
higher court, whereupon the company 
dismissed the case after two years in 
the Montana courts and just before a 
final decision was about to be rendered 
which the company knew would be ad- 
verse to it. 

Just before this dismissal, however, 
the company went into the Federal 
District Court of Montana, on De- 
cember 22, 1930, and asked for an in- 
junction against the enforcement of 
the order of the commission on the 
ground that it was in violation of the 
Fourteenth Amendment to the Con- 
stitution of the United States—the 
very same contention that the company 
had made unsuccessfully in the state 
courts. The case dragged along until 
August 19, 1931, when an interlocu- 
tory injunction was issued. The state 
commission thereupon took an appeal 
to the Supreme Court of the United 
States and six months later that court 
upheld the interlocutory injunction 
“without prejudice to the considera- 
tion and determination at final hear- 
ing of all questions of law and fact.” 


e 


PUBLIC UTILITIES FORTNIGHTLY 


HIs decision, it will be noted, 
upheld the lower court only as 
to its issuance of the interlocutory in- 
junction. In effect it remanded the 
case to the lower court for a trial upon 
the merits and a final decision based 
upon the facts and the law, which de- 
cision would again be subject to appeal 
and, if error had occurred, to a retrial 
and a further appeal. I do not know 
what happened to this case beyond this 
point, or whether it has yet been final- 
ly disposed of, but suffice it to say 
that at the time it first appeared before 
the Supreme Court, four years and 
five months after its initiation by the 
state commission, as the result of this 
dual jurisdiction it still remained un- 
tried on its merits in the Federal court. 
Meanwhile the company went on col- 
lecting the rates that fifty-three months 
before had been found to be excessive. 
Here is an example of what can oc- 
cur, and often does occur—not al- 
ways, it is true, on so prolonged a scale 
—in any state in the Union which is 
trying to regulate its utility rates 
through a state commission. It is a 
travesty on justice, a mockery of the 
law, a defiance of public authority— 
an example of the long arm of the law 
reaching for nimble public utilities by 
slow motion. 


V 7 HILE a description of the Mon- 
tana case affords demonstration 


ent unreasonable and unfair advantage, not possessed by 


q “THE only thing which this bill interferes with ts the pres- 


the state commissions, or by any other state agency, of 
choosing this jurisdiction and thereby sometimes choosing 
its decision. In appealing from decisions of state commis- 
sions the utilities now have a choice not granted the state.” 
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of the necessity for the enactment of 
the pending measure, and in bold relief 
shows the delay which unjustly may 
be occasioned by the present mode of 
determining the action of state public 
utility commissions, many other states 
have presented in letters to me cases 
as harsh and unjustified as that shown 
in Montana. 

The New York Telephone Case is 
one of these. Here as Colonel Charles 
G. Blakeslee, counsel for the New 
York commission, says: 


“Altogether, nearly eight years have 
elapsed since the institution of this Federal 
case, and it is an example of the abuse 
that may arise under the present Federal 
practice . At the first opportunity 
before the special master, I offered in evi- 
dence the record taken before the com- 
mission and upon which the commis- 
sion had based the rates attacked as con- 
fiscatory. The master refused to accept 
the record and proceeded to hear the case 
de novo, with the result that his record 
differed materially from that presented to 
the Commission. This procedure made it 
impossible, of course, for the statutory 
court to determine that the commission, on 
the record before it, had fixed improper 
rates. . 

“The statutes of the state of New York 
provide a remedy of review by certiorari to 
the appellate division of the supreme court. 
Since the appellate division holds at least 
five terms each year, any case can be 
promptly argued, and if the order of the 
commission is attacked on constitutional 
grounds, any decision of the appellate di- 
vision may be promptly appealed to the 
court of appeals. There is no question but 
that the right of review in the state of 
New York is a full and complete remedy, 
and it is certainly much more expeditious 
than the method of injunction and inter- 

’ vention by the Federal courts. Moreover, 
by following the New York state practice 
the utility is not deprived of a right to go 
to the United States Supreme Court since 
it can appeal there from the judgment of 
the court of appeals.” 


ONORABLE Charles M. Thomas, 
public utilities commissioner of 
Oregon, after detailing the unfortu- 
nate experience of that state under the 
existing system, and instancing a case 


of injustice to the state, writes: 


“The Oregon law requires a full and com- 
plete record: Upon appeal to the state 
courts the commission is required to certify 
up its record. The court permits additional 
evidence but such additional evidence must 
be certified by the court to the commission 
and the latter thereby be given an oppor- 
tunity to change its order if the new evi- 
dence is sufficient to warrant a change. 
The state court, therefore, does not pass 
upon the evidence until the commission has 
had full opportunity to consider all the 
evidence. 

“The commission, therefore, is compelled 
by law to thoroughly and at great expense 
investigate, hold its hearing, and perfect its 
record in order to sustain its order. On 
the other hand, in the case referred to, 
the district Federal court not only compelled 
the commission to duplicate its labor, time, 
and expense but permitted an entirely differ- 
ent case to be presented to it—new witness- 
es who did not appear before the commis- 
sion, witnesses. testifying contrary to their 
testimony before the commission and offer- 
ing much additional testimony. The com- 
mission is confronted with a situation where 
under the state law the record must justify 
the order and if not the state courts will 
nullify it. On the other hand, the utility 
may seek sanctuary in the lower Federal 
courts where the labor, time, and expense 
of the commission are lost but where the 
court assumes every legislative function of 
the commission and ignores its right except 
as a litigant. 

“The master not being experienced in 
regulatory matters and having no expert 
assistance, not only refused to consider the 
commission’s engineers but accepted (as 
shown by his order attached hereto) the 
testimony of the company’s expert (Mr. 
Beeler) who journeyed from Paterson, 
New Jersey, to Portland, Oregon, to testify 
in its behalf. 

“The commission’s engineers had _pre- 
pared and introduced at the commission 
hearing a detailed study and analysis of 
the company’s affairs and its properties. 
It was exhaustive. The fact that it was 

prepared by men of experience and interest- 
- only on behalf of the public fully justi- 
fied its consideration. 

“The master not only did not consider 
it but refused to allow its introduction as 
evidence on the ground that it was im- 
material and decided his case as shown by 
his own remarks in his findings upon an 
imported utility witness who admitted that 
he had made no study of the local condi- 
tions or the company’s properties.” 


The foregoing are but a few of the 
instances detailed by state commis- 
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The Bill Aims to End the Special Privilege of 
Trying the Same Case in Two Courts 


ce HE bill would not, if it could, deny to 

the utilities the right to that fair return 
to which they are entitled under the Constitu- 
tion of the United States. All that it seeks to 
do is to deprive them of the privilege—a 
special privilege, and so abhorrent to the Ameri- 
can sense of fair play—of dilatory and obstruc- 
tive tactics, and the opportunity which is not 
given to the utility commissions as representa- 
tives of the various states, to try the same case 
in overlapping fashion in two different courts.” 








sions. Nearly all of the state commis- 
sions, which have had experience in 
dealing with the subject, have asked 
that the bill become a law, and surely 
the views of these state commissions, 
acting for their people, should be per- 
suasive with those who seek only 
justice. 


i f has been argued and will be argued 
again by clever public utility 
lawyers that there is no necessity for 
my bill because only a small propor- 
tion of all rate cases are carried into 
the Federal courts. Mr. Randall J. 
Le Boeuf, Jr., attorney for the 
Niagara Hudson Power Corporation, 
declared at the public hearings be- 
fore the Senate Judiciary Committee, 
which later approved and reported the 
bill that of 1,389 cases in twenty-one 
states which had been initiated in the 
state courts, only 108 had been after- 
ward taken into the Federal courts. 
Mr. Le Boeuf’s argument may be 
easily answered. Only those cases are 
taken into the Federal courts which 
are important ones. But the decisions 


in these important cases are declara- 
tory of this branch of the law by the 
Supreme Court of the United States. 
These opinions furnish binding prece- 
dents to be followed by all inferior 
Federal courts, by all state courts, and 
by all state utility commissions in con- 
sidering and passing upon rate ques- 
tions. 

The cases which are taken into the 
Federal courts are the statewide tele- 
phone cases, the electric power rate 
cases in important areas, the gas rate 
cases in big cities and the street rail- 
way fare cases in such cities as New 
York and Los Angeles. Irrespective 
of the number of these cases, the long 
delays involved in Federal litigation, 
and the great expense resulting from 
rehearings on the questions of valua- 
tion often serve as a club over the 
heads of the commissions, hampering 
them in a fearless administration of 
the law as they honestly understand it. 
It is not the number of such cases that 
are taken into the Federal courts that 
counts, it is the importance of them. 
A utility company may not care to 
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spend the money to carry up through 
the Federal courts to the Supreme 
Court a case involving the electric 
light rates charged in a backwater 
hamlet; but when it is sought to in- 
crease the subway fares in New York, 
no legal resource is left unused, and 
then an important precedent is estab- 
lished. 


N my own state of California a 
peculiarly illustrative case arose. 

The California Railroad Commission 
refused the Los Angeles Street Rail- 
way Company an increase in fares 
from 5 to 7 cents because the fran- 
chise accepted by the company from 
the city expressly provided for a 5- 
cent fare. The decision of the com- 
mission came after an exhaustive hear- 
ing. The company in this instance 
ignored the courts of California en- 
tirely, because speed rather than delay 
was important to it, and proceeded at 
once in the Federal court where it ob- 
tained a permanent injunction re- 
straining the commission from inter- 
fering with the imposition of a 7-cent 
fare. 

The California courts had never 
definitely determined the power of a 
city to enter into such franchise con- 
tracts as existed in this case, but 
nevertheless, the United States Dis- 
trict Court held that the city possessed 
no such power. This decision was up- 
held in the Supreme Court of the 
United States bya five-four vote. The 
dissenting opinions vigorously pointed 
out the impropriety of Federal courts 
passing upon questions of local state 
law prior to adjudication of those 
questions by the state courts, the ques- 
tion of local law being the main issue 
presented in that case. 
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aa justification for the pro- 
posed law arises out of the prac- 
tice in the Federal courts of trying 
every case as a new one, and paying 
no attention to prior findings of fact 
by the commission. In cases where a 
valuation of the utility property is 
necessary, an entirely new examina- 
tion by experts is undertaken. This 
procedure greatly increases the ex- 
pense, delays the settlement unduly, 
and often continues the burden of ex- 
cessive rates in the interval before a 
final adjudication. And when I speak 
of expense, it should not be forgotten 
who bears the expense. Whether it 
is the expense of the commission which 
is charged in taxes, or the expense of 
the utility company which is charged 
as operating expense and is paid in 
increased rates, the public pays it all. 

But even if the state commissions 
are in need of some legislation to en- 
able them to regulate rates more suc- 
cessfully in the interest of the public, 
the bill under discussion could not be 
advocated in the absence of a success- 
ful demonstration that it is fair to all 
interests, and preserves every legal 
and equitable right to which the utili- 
ties, as well as the public, are entitled. 
The bill would not, if it could, deny to 
the utilities the right to that fair re- 
turn to which they are entitled under 
the Constitution of the United States. 
All that it seeks to do is to deprive 
them of the privilege—a special privi- 
lege, and so abhorrent to the American 
sense of fair play—of dilatory and 
obstructive tactics, and the opportu- 
nity which is not given to the utility 
commissions as representatives of the 
various states, to try the same case in 
overlapping fashion in two different 
courts. 


























NDER the proposed law, the utili- 

ties would still have complete 
freedom to come into the Supreme 
Court of the United States on appeal 
on a constitutional question, after 
there had been a final decision in the 
state courts. This right in any event 
would protect them against the impo- 
sition by the state courts of any com- 
mission regulations which might be 
confiscatory. 

The only thing which this bill inter- 
feres with is the present unreasonable 
and unfair advantage, not possessed 
by the state commissions, or by any 
other state agency, of choosing its 
jurisdiction and thereby sometimes 
choosing its decision. In appealing 
from decisions of state commissions 
the utilities now have a choice not 
granted the state. They may proceed 
in the state courts to the court of last 
resort, and then carry an appeal direct- 
ly to the United States Supreme Court 
on constitutional grounds; or they 
may go directly into the Federal courts 
and on up to the Supreme Court; or 
at any time after going into the state 
courts they may shift to the Federal 
courts if they think their chances are 
better there. And all the state com- 
mission can do is follow where they 
—the utilities—lead, no matter how 
circuitous, obscure, and fox-like the 
track. 


HE utility company may even 
concurrently pursue both the legal 
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courses which they have against the 
regulatory commissions. The Su- 
preme Court has held that Federal 
and state courts have concurrent juris- 
diction in such cases, and that a utility 
can proceed in both courts until a final 
decision is rendered in one of them. 
This gives the utility the opportunity 
as a case progresses to appraise its 
relative chances under the state or the 
Federal jurisdiction. When it con- 
cludes that it will probably be defeated 
in one jurisdiction, it can dismiss that 
case in that jurisdiction, and rely on 
the other. This is a one-sided and, 
therefore, an unfair advantage. To 
take it away and leave the utility, with 
only one procedure in common with 
the state commission, is not a denial 
of full justice. 

It was noteworthy during the hear- 
ings before the Judiciary Committee 
that practically every witness who ap- 
peared against the bill was counsel for 
a big utility corporation. It is not 
difficult to understand why the present 
right to appeal to dual jurisdictions is 
being so earnestly clung to by the 
utility interests. It is not so much 
that the utilities fear what may be 
done by the state courts. For tactical 
reasons they want to hold on to the 
present advantage. 


W: are all familiar with the policy 
pursued by the utility companies 
under present conditions. A question 
is raised as to the reasonableness of a 


because state regulation exists, and then to give Federal 


To do so controverts 


g “It is highly inconsistent to withhold Federal regulation 


protection against state regulation. 


the entire theory and practice of state regulation of public 
utilities, and is abhorrent to the states that desire honest 
regulation.” 
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utility rate. Then we have a year or 
two of investigations. A tremendous 
contest is waged on both sides, those 
on one side endeavoring to impress 
their views that the rates are out- 
rageous and exorbitant. On the other 
side the utility company strenuously 
presents its views of the injustice of 
the proposed rates. The case is tried 
just like a case in court. It is argued 
by eminent counsel, just like a case in 
court. The public utility asks for and 
is granted the right that is granted to 
all other citizens—the right of appeal. 
But the public utility company says 
“No, we will not exercise this right 
in the particular jurisdiction where we 
now are. We will go into a Federal 
court. We will disregard all the years 
of activity and study and work, and 
we will try again this question, and 
we will have another decision.” 

Of course, the utility company has 
everything to gain and nothing to lose 
by pursuing such a course. 


: is sometimes argued that the util- 
ities need to have the Federal juris- 
diction open to them because they can 
not obtain justice in the state courts. 
They allege that since the judges in 
the state courts are elected by the 
people they are responsive to the peo- 
ple and almost always prejudiced 
against the utility companies ; whereas 
the Federal judges are appointed, and 
can act judicially without fear or 
favor. Such a contention ignores en- 
tirely the right of appeal on constitu- 
tional grounds from a final decision 
in the state to the United States Su- 
preme Court. It ignores also the 
statistics of Mr. Le Boeuf, referred 
to above, which showed that in more 
than 1,200 cases out of 1,389, the 
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utilities apparently had no fault to 
find with the decisions of the state 
courts. 


HY should not the state courts 

settle state controversies and the 
Federal courts be confined to Federal 
questions? To say that the state 
courts are prejudiced and subject to 
public opinion—that the utilities can- 
not get fair treatment from them—is 
to cast a reflection upon the entire 
state judicial system. Furthermore, 
objection now by the public utilities 
to the action of the states does not 
come with good grace, since for years 
their objection to proposals for Fed- 
eral regulation have been that public 
utility commissions existed in prac- 
tically every state and that there was 
no reason why the Federal govern- 
ment should interfere. It is highly 
inconsistent to withhold. Federal regu- 
lation because state regulation exists, 
and then to give Federal protection 
against state regulation. To do so 
controverts the entire theory and prac- 
tice of state regulation of public utili- 
ties, and is abhorrent to the states that 
desire honest regulation. 


— procedure sought in S. 3243 
is an appropriate one to meet the 
abuses which it is desired to eliminate 
and it is within the limitations of the 
United States Constitution. What- 
ever may be the constitutional rights 
of the utilities, it is obviously not re- 
quired that all state administrative ac- 
tion be reviewable in the inferior Fed- 
eral courts under the injunctive proc- 
ess. Nor is it necessary that the facts 
adduced at great labor and expense by 
state utility commissions be ignored 
in the Federal proceeding or that an 
inferior Federal tribunal substitute its 


























judgment for that of the: state ad- 
ministrative body. There can be no 
question that the Congress possesses 
full authority to revise the Federal 
injunctive procedure and may limit 
the jurisdiction of subordinate Fed- 
eral courts. That was clearly laid 
down by the Supreme Court in the 
case of Kline v. Burke Construction 
Co. (1922) 260 U. S. 226, in the 
following opinion : 

“Only the jurisdiction of the Supreme 
Court is derived directly from the Consti- 
tution. Every other court created by the 
general government derives its jurisdiction 
wholly from the authority of Congress. 
That body may give, withhold, or restrict 
such jurisdiction at its discretion, provided 
it be not expended beyond the boundaries 
fixed by the Constitution.” 

. is up to the states themselves to 

provide for an adequate judicial 
review for the protection of utilities 
against any attempted invasion of 
their constitutional rights by adminis- 
trative officers. But in the absence of 
such a protection, the bill provides for 
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the situation by expressly limiting the 
prohibition against Federal court in- 
junctions to cases where the state util- 
ity commission has acted only after 
reasonable notice and hearing, and 
“where a plain, speedy, and efficient 
remedy may be had at law or in equity 
in the courts of such state.” 

Numerous other considerations 
might be advanced in support of the 
bill, among them the effect it will have 
to relieve somewhat the congestion in 
the Federal courts, but the primary 
consideration is the public policy in- 
volved—whether the United States 
government is to give effectively what 
aid it can to the state commissions in 
their efforts to regulate reasonably the 
utilities of the nation in the interest of 
the public but without unfairness to 
the companies, or whether it is to lend 
the aid of its judicial system to the 
hamstringing of such efforts as are 
being made to control oppressive rates 
and indefensible service. 


In the March 2nd number of this magazine will be published an article 
that will point out the objections to the Johnson Bill, and the dangers 
inherent in it, as seen by the utility industry. In a succeeding issue 
the viewpoint of the state commissioners will be set forth by Cryve L. 
Seavey, president of the Railroad Commission of California. 





Interesting Facts about Public Utilities 


Tue railroads of this country pay about a million dollars a day in 


taxes. 
7 


- 


THE gas and electric utilities in this country give direct employment 


to about 500,000 workers. 


* 


THE payrolls of the gas and electric utilities in the United States 


exceed $600,000,000 a year. 


* 


U. S. rattroaps have saved millions of dollars by treating water to 
prevent rust and scale in their engines. | 


Tue farthest north telephone station in the world is located at Ham- 
merfest, Norway; it is in the latitude of 70° 39 15”. 


For every consumer receiving eae service, the industry pays, in 
taxes, $8.60 a year; for every manufactured gas consumer it pays the 
government $4.23, and for every natural gas consumer, $4.66. 
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THE ECONOMIC JUSTIFICATION OF 


The Holding Company 


Should its many proper and obvious benefits be 
abandoned because of the improper and un- 
regulated excesses of a few? 


By ARCH D. SCHULTZ 


OME of the more radical of the 
S reformers are suggesting that 

the holding company be given 
capital punishment as a means of 
avoiding certain evils which it is 
charged have grown up with the de- 
velopment of these financial organiza- 
tions. 

They state that intercorporate busi- 
ness transactions such as charges for 
engineering or managerial services re- 
sult in higher rates to the consumer. 
The high rates, they say, are due to 
padded expense items growing out of 
excessive charges for these services. 

Another body of critics wants the 
holding company destroyed because it 
believes that securities have been is- 
sued by holding companies.in excess 
of the fair value of operating com- 
pany properties or in excess of the 
book value of operating company 
securities; still other critics want the 
holding company abolished because it 
interferes with a “proper” develop- 
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ment of the unification of power, rail- 
way, and other utility operating prop- 
erties in which important economies 
of operation result from the consolida- 
tion of operations." 


S's criticisms embody the im- 
plication of advantages of hold- 
ing companies and I am, therefore, 
alarmed at the suggestion that this 
form of financial organization be un- 
duly hindered in its development or 
perhaps completely abolished. 

Do the critics favor burning the 
barn because there are a few rats 
in it? Or would they be satisfied 
if the routes through which the 





1 Criticisms relating to this phase of the 
matter assume that economies in operations 
are only effected when the unified operating 
properties are in adjacent areas. This view 
overlooks the fact that the most important 
operating economies are not those which 
come from a “power hook-up” or similar 
interproperty relationships but from econ- 
omies from experienced construction, tested 
managerial policies, and widespread adapta- 
tion of successful mechanical and operating 
improvements. 


























rats had entered the barn are closed? 


6 Bas are several questions raised 
by these indictments about which 
intelligent men seem to differ. The 
disparity in the views of such men 
usually may be explained by differ- 
ences in experience and knowledge of 
the complexities of the financing of 
utilities and the economics of utility 
operation. Some of these questions 
are: 

1. Does the holding company men- 
ace the utility ratepayer? 

2. Is the holding company a men- 
ace to the investor? 

3. Does the holding company sup- 
ply a necessary or useful economic 
need? 


OME of the more widely known 
critics do not strenuously object 
to a holding company set-up in which 
several operating companies are 
owned or controlled by a single hold- 
ing company. They do, however, ob- 
ject to what they term a “net-work” 
of holding companies, and especially 
do they object if there are in the net- 
work investment trust companies or 
other financial institutions. 

The evils of which they complain 
may, of course, grow out of a single 
holding company arrangement as well 
as out of a net-work. Therefore, if 
the holding company supplies a legiti- 
mate economic need, we cannot single 
out any type for decapitation. 

I am confident that the existence of 
numerous inter-holding companies, 
some of which even may be operating 
companies, is due to the mere circum- 
stances under which the system was 
built up. In order to acquire the con- 
trol necessary to effect the economies 
which the plan was designed to attain, 
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the most feasible route may well have 
been the acquisition of shares of com- 
panies by purchasing them on the 
market, with a resulting intercorpo- 
rate structure quite different from 
what might have been had the organ- 
izers been free to develop the system 
from the date of the construction of 
the operating properties. Similar cir- 
cumstances in most cases also account 
for the fact that investment trusts or 
investment companies are involved in 
the net-work. In view of this infor- 
mation, I am not greatly disturbed 
over the net-work. 


ue I realized the political value 
of attacking something people do 
not understand, I was unable to see 
why the utility holding company was 
being singled out for criticism at a time 
when nearly all kinds of industrial ac- 
tivity provided illustrations of a finan- 
cial organization utilizing the holding 
company method. For example, one 
of the most relentless newspaper cam- 
paigns against the holding company 
in the utility field was conducted by a 
newspaper organization which is held 
together by interlocking holding com- 
panies. The arrangement was of the 
same type against which the campaign 
was directed. 


ut the chief agitators against 
public utilities and financial op- 
erations, are the politicians. 

Criticism of business operations and 
financing on the part of the politicians 
is more widely accepted when directed 
against public utilities. This is due 
to the fact that the public has faith in 
competition and it fairly well under- 
stands the nature of costs in ordinary 
business, thus recognizing misstate- 
ments. And furthermore, three im- 











portant elements of costs in utility 
services and their relation to the rate 
paid are not understood by the public 
—taxes, development, and interest 
costs on the investment. Taxes alone 
constitute from 9 per cent to 15 per 
cent of the actual rate paid. 

Neither does the public understand 
corporation finance. Thus, the insin- 
uations of politicians unfortunately 
carry great weight. 

On the other hand, information put 
forth to the public by spokesmen of 
utilities is viewed askance; conse- 
quently, it does not counteract the in- 
sinuations of politicians. There is lit- 
tle available information which the 
public trusts, and to which it may turn 
for the basis of opinion. 


HE holding company is common 

to nearly all modern industry. 
Even back in 1926 there were nearly 
three hundred large holding compa- 
nies in the industrial field, most of 
them representing the characteristic 
interlocking of ownership. Because 
I believe the holding company offers 
a valuable device for organizing pro- 
duction, I am alarmed that its critics 
may partly succeed in unjustifiedly 
hindering its development. Suppose, 
therefore, we consider the contribu- 
tions of the holding company to in- 
dustrial progress in general and to the 
utility industry in particular. 


:  dptaniaps or not the holding com- 
pany is an offender depends on 
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whether either the ratepayer or the in- 
vestor is injured by it. 

When the small investor is denied 
the dividend promised on his pre- 
ferred stock, the interest promised 
him on his bonds, or a return on his 
common stock to an extent even equal 
to that which, in these troubled times, 
has been denied the small investor in 
other industrial securities, then is the 
time to become disturbed about this 
net-work. 

The facts are that not only is elec- 
tricity, gas, water, and telephone serv- 
ice still coming into our homes, but 
the small investor is in most cases still 
getting his promised return on his sav- 
ings. 

Many investors, including even 
many small investors, are not, of 
course, coming to the politicians with 
perfectly clean hands themselves. 
Some investors have bought freely of 
tainted stock because they believed 
they would be able to sell it at a profit 
before the less aggressively inclined 
citizen discovered its lack of value. It 
is the disappointment that their in- 
vestment has not greatly increased in 
value which has enabled politicians to 
secure a following by damning the 
growth of the theory of large-scale 
operation. Main street as well as 
Wall Street has speculated. 


ges investors have blamed the 
drop in the market value of their 
securities to the fact that the assets of 


e 


the holding company in the utility field was conducted by 


q “ONE of the most relentless newspaper campaigns against 


a newspaper organization which is held together by inter- 


locking holding companies. 


The arrangement was of the 


same type against which the campaign was directed.” 
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holding companies were not physical 
properties but were, in fact, the secu- 
rities of operating companies. But 
that is not responsible for the low 
price. If the operating company 
makes a reasonable profit, it will pro- 
vide earnings for the holding com- 
pany securities, and earnings are the 
largest single factor in the price. If, 
as the critics of holding companies 
would have us believe, they receive 
excessive earnings, the fact should be 
of advantage to the owner of holding 
company securities. 

Then, too, there is the matter of 
the ability of the holding company to 
finance its subsidiaries. Economic 
conditions have reduced the flow of 
new investment capital and have in- 
creased the difficulty of financing de- 
serving operating companies by the 
holding company. This is to be la- 
mented, of course, but it certainly is 
not to be regarded as an anaemia con- 
fined to utility finances. 


ND now, what of the ratepayer? 
In what is he interested? 

The natural answer is: Service at 
reasonable rates. 

We can be more specific, however. 
He is interested, first of all, in the 
availability of service. Second, he is 
interested in the reliability of service. 
And third, he is interested in as low 
a rate as is consistent with the other 
two. 

What then does the holding com- 
pany have to offer which facilitates 
the realization of this goal? 

We must not forget a fundamental 
characteristic of our modern econom- 
ic organization. We cannot run a 
college or a church without a financial 
organization of some type behind it. 
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We cannot have police protection 
without a revenue and budget system 
in a city. Even wars must be fi- 
nanced. When we go beyond the sim- 
ple economic life of the pioneer farm- 
er we have to have a financial contract 
around which we may organize our 
production and distribution of prod- 
ucts. Flinging across the country 
capital outlay by the millions or piling 
it up in huge industrial structures at 
different places for efficient produc- 
tion requires a financial organization 
through which control over such a 
complexity of service-rendering equip- 
ment may be exercised. We use such 
financial structures to produce and 
distribute oranges, automobiles and 
tires, and radios. Just what do we 
consume that is not made possible by 
varying types of financial structures? 

In getting power from Niagara or 
the Au Sable to distant communities, 
or oranges from Florida to Chicago, 
or gas from Texas to Peoria, we need 
organization. Production: must be 
financed. The codrdination of pro- 
duction is inconceivable without fi- 
nancial organization. Thus financial 
organizations supply a useful econom- 
ic need. 

It is in this fundamental nature of 
our economic organization that I see 
the place of the holding company in 
bringing utility service to the farm, 
the home, and the workshop. 

The holding company has offered a 
means of organizing the tremendous 
economic problems of rendering this 
service efficiently, with reliability, and 
with a reasonable charge for service. 

It is this organization which is the 
economic barn that I do not want to 
see destroyed merely because it may 
be infested with a few rats. 
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The Political Value of Attacks on Methods Which 
the Public Cannot Understand 


~— oe of business operations and financing on the 
part of the politicians is more widely accepted when 
directed against public utilities. This is due to the fact that 
the public has faith in competition and it fairly well under- 
stands the nature of costs in ordinary business, thus recog- 
nizing misstatements. On the other hand, three important 
elements of costs in utility services and their relation to the 
rate paid are not understood by the public—taxes, develop- 
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ment, and interest costs on the investment.” 





W: are too unmindful of the ne- 
cessity of large financial struc- 
tures in order to make new services 
available at all. In the utility busi- 
ness, I suppose, it requires a greater 
amount of capital in proportion to the 
gross business done than in any other 
industry throughout our land. In the 
electrical field it takes about six dol- 
lars’ worth of capital investment for 
every dollar’s worth of gross business. 
In the railroad field it takes some five 
- dollars of investment under normal 
operating conditions to each dollar of 
gross business. Of course, in times 
of depression this ratio is much great- 
er. In the case of the gas utility, 
there is required approximately $4.50 
to $5 of investment for every dollar’s 
worth of business. 
Contrary to such circumstances, an 
ordinary mercantile business invests 
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no more than thirty-three cents on an 
average for each dollar’s worth of 
business and in the case of manufac- 
turing, the average seems to be about 
one dollar of investment for each dol- 
lar of gross business. 

There are scores of billions of dol- 
lars invested in the utility industry. 
There are some twelve billions in the 
power industry alone. This invest- 
ment is necessary to bring to the con- 
sumer in the city, in the town, in the 
village, and in the rural community, 
the conveniences which modern engi- 
neering genius has contrived. 

I am positive that these conven- 
iences never could have been made 
available to so large and diverse a 
group of consumers had there not 
been a far-flung financial organization 
which made possible the securing of 
large funds of capital by pledging 
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scores of diverse properties for the 
security of a million investors. 


HE individual operating company 

often does not have the credit to 
provide itself with funds to extend 
service. From the resources of large 
finangal organizations it is possible 
’ to run street cars in thinly populated 
suburban districts. Electric lights 
burn there. Gas sent in throws a 
glow from the living-room fireplace. 
The extension of service to the farmer 
still further widens the scope of bene- 
fits. His wife no longer pumps water 
and trims the oil lamp. His daughter 
phones home from school to say she 
stands high in her class. When the 
workman in the shop has finished 
grinding the tool, he shuts off the 
power—it awaits the next job. 

These are factors, we must not for- 
get, that our financial organization 
makes possible. The service is made 
available. And mainly because the 
holding company set-up has main- 
tained an organization to tap a broad 
base of investors who have contrib- 
uted their savings to provide the capi- 
tal for the expensive plants required. 

What organization is there, other 
than the holding company, to insure 
efficiency in constructing these plants? 
The expenditure of the enormous re- 
quirement for fixed capital cannot 
with efficiency be left in the control 
of builders who do not have the ad- 
vantage of accumulated experience. 
Because of the highly technical nature 
of the job a very high grade of engi- 
neering service is required, a very high 
grade of legal service is necessary; 
and often efficient operation requires 
flinging capital outlay across wide ex- 
panses of territory, thus further com- 
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plicating the planning of large ex- 
penditures. Efficiency in such tasks 
requires a staff of skilled and exper- 
ienced people. It seems inconceivable 
to me that these things can be 
achieved in any way other than 
through some type of interlocking 
corporate relationship. 

These observations apply to the 
electric power and telephone business 
in no greater degree than to many 
other industries including other utili- 
ties. 


NOTHER test of the holding com- 
pany may properly be in con- 
nection with the reliability of service. 
The gas company in my home 
town of Columbus, Ohio, has been op- 
erating at a loss of nearly one million 
dollars a year for several years. Yet 
reliable and adequate service is sup- 
plied to our homes daily. There has 
been no decrease in the quality of 
service, and in this instance I person- 
ally know that it could not have been 
accomplished had not the company 
been temporarily maintained from 
funds supplied by its holding com- 
pany connections. This holding com- 
pany has provided better pressure 
regulation, more adequate pipe-line 
service, and more adequate distribu- 
tion lines for the purpose of giving 
good service. 

Reliability of service is most effec- 
tively accomplished in the power in- 
dustry when, through intercorporate 
relations, there is a power hook-up 
with the source of energy coming 
from synchronized generating equip- 
ment properly located for efficiency 
in the use of either coal or water or 
both. I am unwilling to scrap the ad- 
vantage of being sure my house will 
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not go dark in the evening, perhaps 
just after my ace is trumped, merely 
because a politician finds a rat in the 
barn. 


[’ our utility commissions are doing 
what the courts say they are, I 
pay no more for this service because 
of the holding company. Utilities are 
allowed not over 8 per cent return on 
the physical property “used and use- 
ful in rendering service.” That a 
holding company earns 20 per cent on 
its equity does not increase the rate 
if the utilities commission is honestly 
doing its job. This apparently afflu- 
ent return is only an incident of the 
circumstance that much of the financ- 
ing may be done by bond money, se- 
cured at say 5 per cent, leaving for 
the equity money—that part carrying 
the risk—a more inviting return. 
The second consequence is the pyra- 
miding of this return. There is no 
evil in the pyramid if an unscrupulous 
promoter does not issue and sell more 
securities than for which the 8 per 
cent allowed will provide a return. 


Brg rermge gas or the amount of 
stocks and bonds, is not the ba- 
sis upon which commissions permit 
the utilities to earn a fair return. 
That basis is the value of the property 
used and useful in rendering service. 


It is only occasionally that a commis- 
sion will allow a higher rate to pro- 
tect an inflated capital structure. 
Where there are exceptions the criti- 
cism properly should be directed 
against the regulating commissions 
and not against any particular form 
of financial organization. 

The availability of approximately 
11,000 patents to each of the owned 
or controlled units of the American 
Telephone and Telegraph Company is 
of immeasurable value to those who 
receive telephone service. Local com- 
panies could not possibly provide 
themselves with a staff of experienced 
engineers, scientific investigators, and 
specialists in research and develop- 
ment such as now exists for the bene- 
fit of the great telephone, electric 
power, and gas utilities. Before the 
days of interlocking corporate rela- 
tions we had to rely for invention 
and for improvement mainly upon the 
scattered inventors who had at their 
disposal very limited resources. In- 
vention during this period was essen- 
tially a matter of accident. Now, un- 
der our unified organization, inven- 
tion itself is a business. 

But after invention has been ac- 
complished the proper introduction of 
improvements is exceedingly impor- 
tant. Let us not forget the scientific 


e 


industry and offers a means of bringing about and intro- 


q “THE holding company contributes to the stabilization of 


ducing inventions. But there are a few rats in the barn. 
Some people have been injured by the unscrupulous pro- 
moter in the selling of securities. Some operating com- 
panies have been overcharged for engineering services. 
There may be some uneconomical consolidations. I do not 
agree that the way to kill these rats is to burn the barn.” 
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way in which the American Telephone 
and Telegraph Company introduced 
the dial telephone. It was recognized 
that with the rate of growth of tele- 
phone users, the number of girls avail- 
able for switch-board operators would 
soon run short of the need. Further- 
more, it was recognized that the dial 
' system should not be introduced at a 
pace which would throw into unem- 
ployment a large number of young 
women. This dial system was, -there- 
fore, introduced at a proper rate. 
On the other hand, the immediate 
introduction of an invention over 
wide areas for the sake of holding 
down costs may be desirable. Capi- 
tal is required in large amounts. This 
again can be most effectively accom- 
plished by the large organization. 


A* then we have the problem of 
estimating the future need for 
equipment items. The rate of growth 
of telephone users may require the ac- 
tual planting of trees to insure a sup- 
ply of poles. There is no agency for 
meeting the needs suggested other 
than the large controlling unit which 
has an organization specializing in 
the business of estimating the needs 
of all subsidiaries. It may, therefore, 
see to it that the foundation is laid 
for a proper supply of equipment for 
the future. 

Furthermore, the large unit may 
make great contributions to stabiliz- 
ing production. There is better op- 
portunity for scheduling the produc- 
tion of units of equipment, for in- 
stance, meters, telephones, and trans- 
mission wires, because future needs 
for large groups can be estimated with 
reasonable certainty. 

In the main, under such circum- 
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stances there are no selling costs in- 
volved. 


| ie neapeien and managers of oper- 
ating companies relate to me the 
assistance given them by their hold- 
ing companies in such phrases as 
“valuable service,” “great assistance 
in financing,” “valuable engineering 
advice,” and soon. They seem to be 
of almost universal accord that these 
services are not charged against the 
operating unit at a price in excess of 
that which would have to be paid if 
the services were otherwise secured. 
It would be no great task for a utili- 
ties commission to determine from the 
expense accounts of the operating 
companies if financial, managerial, or 
engineering services were excessively 
charged for. Recent decisions of 
utilities commissions indicate that they 
carefully scrutinize such items. 

Of course, all of these services are 
reflected in greater efficiency and low- 
er costs of operating. The savings 
do not show on the books because it 
cannot be known what the cost would 
have been had there been an absence 
of all this combined activity. We can 
only guess what it might have been. 

We do know something of rates 
charged consumers in the past as com- 
pared with the present, and the fig- 
ures indicate that the consumer has 
definitely benefited by them in the rate 
he pays. As a consumer I do not 
care that the reduced rates were not 
due to altruism on the part of the 
company. That they were possible is 
more important in judging the serv- 
ices of large financial organizations. 

It is beside the point to argue that 
the persons rendering this service 
have been well paid. This element of 
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the case is only part of the plan of 
our economic system properly to re- 
ward members of this economic sys- 
tem for special services. It would be 
dangerous to the development of eco- 
nomic efficiency to do anything which 
would destroy the motive which skilled 
engineers and financial managers now 
have for increasing the efficiencies in 
operation. 


} fennsge that in the holding com- 
pany we have a valuable barn. 
The holding company set-up is an im- 
portant device for extending utility 
service to more classes of the popula- 
tion; it contributes to the availability 
of service. Because of its financial 
strength, it also contributes to the re- 
liability of the service rendered. The 
economies in plant construction and 
in unified operation contribute to the 
efficiency of rendering service, and 
therefore, we are provided service at 
lower cost. The holding company 
contributes to the stabilization of in- 
dustry and offers a means of bringing 
about and introducing inventions. 

But there are a few rats in the barn. 
Some people have been injured by the 
unscrupulous promoter in the selling 
of securities. Some operating compa- 
nies have been overcharged for engi- 
neering services. There may be some 
uneconomical consolidations. 

I do not agree that the way to kill 
these rats is to burn the barn. It is 


not the American way. This econom- 
ic barn has improved the standard of 
living. It has brought untold aids to 
farmers’ wives and to town and city 
housewives. It has enabled those far 
away from home to keep up the home 
ties. It has connected far-flung busi- 
ness enterprises. It has provided 
industry with a more convenient pow- 


er supply. 


E have strong utility regula- 

tion. Entrance into, and with- 
drawal from the utility business is 
subject to regulation. The issue of 
securities is regulated. Accounts are 
supervised and expenses are scrutin- 
ized. The quality of service is con- 
trolled and the rate is regulated. 
This regulation might further be ex- 
tended and strengthened. We also 
have the Blue Sky department. We 
have the purifying fires of public 
opinion. I am confident that these de- 
vices, used to the extent necessary, 
provide a means of controlling the ac- 
tivities of those who would misuse 
an important instrument of economic 
progress. At the same time the use of 
these devices square with our Ameri- 
can economic philosophy. Their use 
will not hinder the development of 
holding companies as a means of 
making utility service permanently 
available, of making it reliable, and 
of providing service at a reasonable 
rate. 





The Coming Curb on the Contract Carriers 


For years the state commissions have been vainly trying to regulate this 
troublesome competitor of the common carrier and of the rails. How one 
State now proposes to impose its authority upon this transportation 


agency, without waiting for Federal aid, will be described by 


ESSE W. 


GREENLEAF, chairman of the Public Service Commission of Kansas, and 
by Proressor D. J. TeviorpaLe of the University of Kansas in the next 
number of this magasine—out March 2nd. 
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“Transportation is not a business in any fair interpre- 
tation of the term.” 


* 


“TI believe that a greater measure of public control is 
not only conceivable; it is imperative if we are to 
preserve our present economic system.” 


> 


“Like the banks, railroads, insurance companies, and 
other great agencies the stock exchanges should always 
have been subject to official regulation and control.” 


* 


“The truly dangerous person is the conservative who 
is so bound by tradition that he will admit nothing 
is right which threatens any alteration of the ‘status 
qu eo?” 


» 


“Technocracy reads like the phonographic record of 
a joint debate between Professor Einstein, Henry Ford, 
Ely Culbertson, Theodore Dreiser, and Gracie Allen 
played with a defective needle.” 


> 


“Loans advanced to the railroads by the Reconstruc- 
tion Finance Committee will not be paid and the govern- 
ment, sooner or later, will be compelled first, to super- 
vise and then to take over ownership of the roads.” 


> 


“The roster of public servants is no longer confined 
to legislators, magistrates, police, military and naval 
personnel, and tax gatherers. It embraces virtually 
every trade and profession followed by those primarily 
intent upon earning a living.” 


* 


“No judicial pronouncement upon matters funda- 
mentally economic run so counter to the views of 
economists as do the more recent utterances of the Su- 
preme Court upon present value. They are based upon 
unrealities, are financially unsound, and lead to unm 
certainty and speculation.” 
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What Railroad Men Want to 
Know about Federal Regulation 


Nine leading questions propounded by rail execu- 
tives, and the answers made to them by Joseph B. 
Eastman of the Interstate Commerce Commission. 


By HERBERT COREY 


NE day there was a chicken 
O pulling at Sun Dance and 

Uncle Charley Cullumber was 
master of ceremonies. In this game 
a rooster is anchored by one leg to 
the bottom of a hole in the ground 
and cowpunchers charge the chicken 
at full gallop and try to pull off its 
head. On this occasion Uncle Charley 
introduced a variation: 

“You see that chicken?” he asked 
his intimates. 

“Well,” said Uncle Charley, “some 
cowpunch is shore going to get one 
_ hell of a surprise. That ain’t no 
chicken at all. That’s a bald eagle.” 


I HAVE been trying to find out 
whether the Interstate Commerce 
Commission is chicken or eagle. In 
the one case it has been guarding and 
nourishing the railroads until they 
have reached their present almost 
unbearable prosperity. In the other 
it has been—well, it has been doing 


whatever a somewhat sullen bald 
eagle might do to a stranger who had 
tried to snatch off its topknot. 

The series of questions and an- 
swers here presented is the result of 
that effort. The questions were de- 
signed to get at the very marrow of 
the problem. The replies were made 
by Commissioner Joseph B. Eastman. 
The verdict is left unstained with the 
reader. But it seems worth while to 
tell a little more of the story before 
getting to the queries. 

My own position is as old fashioned 
as Genesis. I do not believe that new- 
fangled theory can in the énd over- 
ride economic law. The pegged franc 
did not stay pegged and the controlled 
wheat came unstuck. It seems to me 
that if the railroads had been per- 
mitted to run their own affairs and 
compete for business, subject only to 
the police rules regarding arson and 
larceny from the person, they might 
be better off today. It has seemed 
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to me they have been regulated into 
apathy. Instead of trying to out-do 
their rivals, to the certain advantage 
of rail users, they have sheltered un- 
der rules which forbid their rivals to 
try to do any out-doing. An eminent 
authority once said to me: 

“No great railroad man has been 
developed in this country in twenty 
years.” 

If that statement is true a reason 
may be found for it in the roof of 
regulation under which the railroads 
have been stagnating. Today they 
are not asking less regulation, but 
more. Instead of trying to get the 
consumer’s business away from their 
competitors they are asking that water 
and pipe and air transportation sys- 
tems be handicapped in order that the 
race may be more even. But I am 
not arguing in support of my theory, 
but trying to find out what, if any- 
thing, is wrong with the manner in 
which the Interstate Commerce Com- 
mission has been conducting the af- 
fairs of the railroad. 


A’ first I thought some upstanding 
railroad man could be found to 
present a series of searching queries 
under his own name. 

That shows what a naive soul I am. 
Upstanding railroad men took to the 
brush when this suggestion was made. 
Not for the world would I suggest 
that any upstanding railroad men are 
afraid of the Interstate’ Commerce 
Commission. Not a bit of it. They 
are merely the most courteous men 
alive. The president of one of the 
great systems wrote that any such 
questioning as I proposed might be 
offensive to the commission. He was 
on good terms with its members and 


PUBLIC UTILITIES FORTNIGHTLY 





219 


he proposed to stay.there. Another 
told me: 

“No man in a responsible position 
would.dare to present such questions 
to the Interstate Commerce Commis- 
sion.” 

“And why,” I asked, “in the name 
of all the pitiful little dogs, why 
should such a man not dare to ask 
questions ?” 

“He would fear reprisals. If he did 
not fear for himself, his directors 
would fear for him. He would be in 
trouble immediately.” 


I HAVE a better opinion of the mem- 
bers of the Interstate Commerce 
Commission than these railroad men 
seem to have. I do not believe that 
any one of them would be offended 
by fair criticism or decent inquiry. 
I do not believe that their official acts 
would be affected even if they did 
resent such queries. But I gave up 
the effort to find an upstanding rail- 
road man who would come out in the 
open and say the things they often 
say in private. No doubt if I had 
a large, wet railroad in my lap during 
times like these, and had a board of 
directors hovering around me, and 
had pained stockholders rising to ask 
why every now and then, I would do 
just as the railroad men approached 
have done. The best I was able to 
do was to find a representative of one 
of the great systems to frame the 
questions which are repeated below 
and I promised to preserve his an- 
onymity and keep the identity of his 
system a secret. This timidity, it 
seems to me, is one of the by-products 
of regulation. When Jim Hill and 
Ed Harriman were at their prime 
they would have asked questions of 















Beelzebub himself, if they had to 
chase him through Hades with a half 
brick. Regulation produces a sweeter 
and kindlier brand of railroad man. 
They make me think of society edi- 
tors. 

When I got the questions, however, 
they seemed to be first rate. They 
were at least so good that one member 
of the commission stalled for weeks 
when he was asked to reply to them. 
Then I put them up to Joseph B. 
Eastman, who has been called “the 
dominant personality” of the com- 
mission. If the upstanding railroad 
men would come out in the open and 
tell their side of the story, as he does, 


QUESTION No. 1: Why 
wouldn’t it be better tf the In- 
terstate Commerce Commission 
were to be composed of five mem- 
bers appointed for life on a non- 
political basis with salaries ade- 
quate to attract the proper sort of 
man? 


Answer: The work is too great in 
volume to be handled satisfactorily by 
five men. The present commission of 
eleven is divided into six divisions of 
three members each and to each division 
certain specified work is delegated. The 
work could not be handled if every 
matter —- action by the entire com- 
mission. If there were only five members, 
it would be necessary for single commis- 
stoners to do the work now done by 
divisions of three. The commission has 
recommended that it be given authority 
to delegate minor matters to single com- 
missioners and even to boards made up of 
members of its staff, but it may be doubted 
whether the public or the railroads would 
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their side of the story might not seem 
so pitiful. Even his opponents admit 
that Eastman is fair, whatever they 
may think of his ideas. He is so lib- 
eral—radical, if you like that better— 
that he maintains that in time to come 
the roads will be compelled to accept 
some form of government-operated 
control. And by the same token, he 
is the man the upstanding railroad 
men most fear on the commission. 
It is probable that he is the one they 
most respect. 

Eastman read the questions. Then 
he answered them. 

The questions and answers follow. 
The jury will retire. 


be willing that cases of major importance, 
which are now frequently decided by di- 
visions, should be decided by single com- 
missioners, without the benefit which comes 
from the collective operation of minds with 
somewhat differing points of view. As a 
practical matter, appointment for life would 
carry with it no real assurance of per- 
manency. If Congress should become dis- 
satisfied with the performance of commis- 
sioners they could be legislated out of office 
and a new commission legislated in. Such 
“reorganizations” of commissions have not 
been uncommon in the Federal and state 
governments. Moreover, appointment for 
life would not be sound practice. The work 
of a commissioner is sui generis and it is 
impossible to be sure in advance that a 
commissioner is well fitted for the work. 
The present law provides that not more 
than six commissioners shall be of the 
same political party. If this requirement 
were removed, it would doubtless mere- 
ly mean that Presidents would largely 
confine appointments to their own party. 
The commission has shown no tendency 
to divide on political lines and it has never 
been accused by any one familiar with its 
work of being governed by political in- 
fluences. What assurance is there that 
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much larger salaries would attract “the 
proper sort of man?” They might merely 
make the office a more attractive political 
plum. Is the proper sort of man one who 
to make wy | out of the office 
or one who is attracted ~ the honor and 
dignity of the position and the opportunity 
to do important and worth-while work? 


e 
QUESTION No. 2: Why 


wouldn’t it be better in that case 
to limit the functions of the com- 
mission to those for which it was 
originally organized, to wit, asa 
court to settle disputes between 
shippers and carriers in contro- 
versies respecting rates? 


Answer: The assumption is not correct. 
The commission performs a legislative 
function, as the Supreme Court has re- 
peatedly held. In other words, it acts as 
an agency of and a substitute for Congress. 
The commission was developed gradually 
and experimentally; it did not spring into 
existence full-fledged. New duties were 
added as needs developed. However, in 
the original Act to Regulate Commerce, the 
commission was not confined to passing 
upon complaints filed by shippers but was 
given authority to initiate investigations in- 
to rates. Due to the difficulty in procuring 
the necessary information (by shippers) 
the commission was created in part as an 
expert body with full authority to pro- 
cure all necessary information. It was 
never designed as a mere passive tribunal. 
There are numerous other controversies 
than rates which are affected by a public 
interest. Some of them are between rail- 
roads and shippers, others between railroads 
and investors, others between railroads and 
railroads, and still others between railroads 
and employees and the general public. 
They relate to such matters as service, 
safety, capitalization, construction of new 
lines, abandonment of old lines, division 
of joint rates, establishment of through 
routes, consolidations, and acquisitions of 
control. A tribunal to which the contend- 
ing parties may resort is just as desirable 
for the proper protection of the public in- 
terest in these controversies as in the matter 
of controversies over rates. 


e 
QUESTION No. 3: Why has 


the commission been so slow to 
promulgate a final consolidation 
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plan when it has been in such a 
hurry to enforce the recapture? 


Isn’t it a fact that if consolida- 


tions were made effective there 
would be no need of recapture? 


Answer: The Transportation Act of 
1920 required the commission to prepare 
a tentative plan for the consolidation of 
the railroads of the United States into a 
limited number of systems, give such plan 
wide publicity, hear all who might wish to 
be heard on it, and as a result of such 
hearings promulgate a final plan. The 
commission issued such a tentative plan on 
August 3, 1921, and thereafter entered 
upon a series of hearings covering the 
entire country. These hearings aooeaee 
consumed much time. On February 4 
the commission addressed a letter 4 the 
chairman of the Senate Committee on Inter- 
state Commerce, in which a majority of 
the commissioners expressed doubt as to 
the wisdom of the consolidation-plan fea- 
tures of the law and stated that they had 
been impelled to the belief that results as 
good, and perhaps better, would be ac- 
complished with less loss of time if the 
process of consolidation were permitted to 
develop, under the guidance of the com- 
mission, in a more normal way. (Con- 
gress did not assent to the commission’s 
later suggestion that it be relieved of the 
duty and in its 1929 report the commission 
made the following statement) : 

“Commencing with our annual report of 
1925, and in each succeeding annual report 
to and including that of 1928, we have 
suggested an amendment to § 5 of the 
Interstate Commerce Act, which would 
relieve the Commission of the duty of 
formulating a plan for the consolidation 
of the railway properties of the continental 
United States into a limited number of 
systems. While hearings have been held 
by appropriate committees of both Houses 
of Congress and bills have been reported 
to the respective Houses, the Congress has 
not amended § 5 as suggested. 

“We believe, under these circumstances, 
it was our duty to proceed to comply, as 
oe as possible, with the mandate of the 
aw.” 

The final plan was, thereupon, adopted 
and issued on December 9, 1929. The east- 
ern railroads, however, found the plan un- 
satisfactory and on October 3, 1931, asked 
the commission to reopen the subject for 
further consideration. This was done and 
on July 13, 1932, after extensive hearings, 
a supplemental report was issued changing 
the plan largely along the lines which the 
eastern roads had suggested. 

Enforcement of the recapture provisions 
of the law cannot be said to have pro- 








ceeded with undue expedition. Enormous 
difficulties were involved, including deter- 
minations of the fair value of the railway 
property of every road affected in each year 
in which there might be income to re- 
capture and an audit of income accounts 
in each such year. It was also recog- 
nized that legal principles were involved 
which could only be determined by litiga- 
tion. A test case was prepared, the famous 
O’Fallon Case, which the Supreme Court 
decided adversely to the commission but 
left the legal principles still unsettled. 
Accordingly a new test case was prepared, 
the Richmond, Fredericksburg and Potomac 
Case, which is now in court. In the mean- 
time the very extensive work of valuation 
and income audit has been carried on gen- 
erally. Plainly further litigation will be 
necessary before extensive payments are 
made. 

While the commission has recommended 
the repeal of the recapture provisions is 
their entirety and there now seems reason to 
believe that this recommendation will bear 
fruit, the experience which the commission 
had in a similar situation with respect to 
the consolidation plan provisions causes it to 
hesitate to abandon or postpone its recapture 
work pending such legislation. As to wheth- 
er, if consolidations were made effective, 
there would be any need of recapture, the 
commission, as aforesaid, believes that the 
recapture provisions should be repealed in 
any event. Assuming the recapture provisions 
remain in the law there is little reason to be- 
lieve that the process of consolidation will 
soon eliminate large variations in railroad 
earnings. There are numerous railroads 
which have no desire to consolidate, among 
which are many controlled by large indus- 
tries. Moreover, territorial, industrial, and 
management conditions change so rapidly 
and frequently that it would be difficult to 
maintain substantial equality in earnings, 
even if the plan of consolidation could be 
consummated at an early date. 


e 


QUESTION No. 4: Why is it 
‘that at the present time, when the 
railroad revenues are so sadly de- 
pleted and the commission itself 
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has criticized railroad - expendt- 
tures, the commission is forcing 
the railroads to expend large 
sums of money to defend them- 
selves in recapture cases, when as 
a matter of fact all these cases 
will become moot as soon as the 
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Recapture Law has been re- 
pealed? This question is based 
on the fact that the commission 
itself has recommended a retro- 
active repeal of the Recapture, 
pronouncing it unworkable, and 
with knowledge that bills for that 
purpose are now pending in Con- 
gress. 


Answer: The duty of recapture still 
remains on the commission. While bills 
for its repeal are pending, it still remains 
to be seen whether they will be adopted in 
whole or in part. It is known there is 
some considerable sentiment in Congress 
for the retention in some form of recap- 
ture in the past, even if it is repealed for 
the future. This might take the form of 
averaging the entire period from 1920 to 
date, but that would probably not reduce 
the work of the commission appreciably, 
so far as the past is concerned. (Mr. 
Eastman here quotes a minute adopted by 
the division of the I. C. C. which has charge 
of this work, to the effect that the mandate 
to proceed with it still rests on the com- 
mission.) The present recapture work 
which is being carried on, so far as the 
major element of valuation is concerned, 
is substantially work which would be 
necessary in any event in bringing valuation 
down to date. 


QUESTION No. 5: Why should 


the commission want or why 
should it have jurisdiction over 
holding companies which are 
solely investment companies? 


Answer: The question rests on a mis- 
apprehension. The commission found that 
virtual unifications of railroad properties 
were being accomplished through the me- 
dium of holding companies in disregard of 
the consolidation plan and without any 
opportunity for supervision on its part, ex- 
cept where such unifications might be in vio- 
lation of the Clayton Act. Such virtual uni- 
fications are as effective in bringing railroad 
systems under common control and manage- 
ment as are actual consolidations. For the 
proper protection of its consolidation plan 
it has sought legislation which will permit 
railroad unifications, with its approval and 
in accordance with the consolidation plan, 
in every legitimate way which may con- 
ceivably be desirable, and which will also 

















prohibit every other including consolida- 
tions, mergers, purchases of property, 
leases, acquisitions of stock control of one 
railroad by another, and even common con- 
trol of railroads through a single hold- 
ing company form of unification, direct 
or indirect, and enable the commission 
to require, under safeguards suitable to 
the protection of investors, divestments 
of stock interests which may have been 
acquired by holding companies without its 
approval and which are likely to interfere 
with the consolidation plan. If such legis- 
lation is enacted and control of railroad 
properties by a single holding company 
should be approved in any instance, the 
commission asks authority to control the 
accounting of such holding company and 
the issue of its securities, for the protec- 
tion of the public interest and for reasons 
which recent experience with holding com- 
panies has made sufficiently obvious. 

The commission does not seek jurisdic- 
tion over holding companies which are 
solely investment companies. The jurisdic- 
tion it seeks is only to be exercised for 
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terests in the Wabash, Lehigh Valley, and 
Pittsburgh and West Virginia, and stock 
interests which may easily ripen into 
poe sm meg in the New Haven and Boston 
and Maine. These are merely illustrations. 
The holding companies involved have issued 
securities without the approval of the com- 
mission, and while these are not the securi- 
ties of railroads, they are of like import- 
ance to investors and plainly affect the 
financing of the railroad properties. To 
show how a control of railroad 
properties, so secured, may oe, it ma 
be noted that the resources of 4 
peake and Ohio were used through holding 
companies to secure controlling interests in 
anthracite coal mining and distributin 
companies with which the Chesapeake a 
Ohio has no concern whatever but which 
are of considerable importance to the Erie. 


e 
QUESTION No. 7: What dif- 


the proper protection and to further the ference does tt make then whether 






consummation of the consolidation plan, 
or where holding companies with its ap- 
proval become an integral part of the rail- 
road set up. 


QUESTION No. 6: Isn’t it a 
fact that irrespective of who 


40,000 individual stockholders in 
one railroad are the 40,000 indi- 
vidual stockholders in another 
railroad, or whether one man 
holds stock in more than one 
railroad, inasmuch as no one 1s 
able to do anything effectual 
without having the commission’s 








owns the railroads or how they 
may be owned no securities may 
be issued, no railroads may be 
consolidated, nothing may be 
unified, and no semblance of 
actual consolidation may be ac- 
complished without the express 
permission of the commission in 
each specific case? 


ANSWER: This is not a fact. For example, 
it is well known that the Van Sweringen 
interests have built up a virtual system of 
railroads through the use of holding com- 
panies. These railroads include the Chesa- 
peake and Ohio, the Erie, the Nickel Plate, 
the Pere Marquette, the Chicago and East- 
ern Illinois, and the Missouri Pacific. This 
has all been done without any approval of 
the commission, except that the Chesapeake 
and Ohio was authorized to secure control 
of the Pere Marquette. Through the use 
of holding companies, also the Pennsvlvania 
has secured virtual control of the Detroit, 
Toledo and Ironton dominating stock in- 
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approval? 


Answer: The answer to the previous 
question will indicate the answer to this 
one. Common control of railroads, how- 
ever accomplished, may be as effectual in 
building up a unified railroad system, for 
all practical purposes, as actual consolida- 
tion. An illustration is the Southern Rail- 
way System, important parts of which are 
held within the system merely through 
majority stock interests; and there are 
numerous other illustrations of the same 
thing. The consolidation plan is intended 
to divide the railroads into a limited num- 
ber of systems, well balanced in size and 
earnings, and designed to preserve competi- 
tion as fully as possible. It is obvious 
that uncontrolled unifications brought about 
in various ways through stock acquisitions 
might utterly defeat such a plan. And even 
if there were no consolidation plan, the 
need for supervision over unifications 
would still remain. If uncontrolled such 
acquisitions may be and have been m 
so extravagantly and unwisely as to affect 
seriously those who invest in and those 
who use the railroads. 











QUESTION No. 8: Why should 
not the commission exercise con- 
trol over all forms of interstate 
transportation and administer 
justice to all of them on the same 
basis? 


ANSWER: It may be that it should, and 
the commission has directed the attention 
of Congress to this matter. It has recom- 
mended such control in the case of inter- 
state motor busses carrying passengers and 
a start toward such control in the case of 
interstate motor trucks carrying property. 
There are serious practical difficulties in 
the latter case which still remain to be 
solved, due principally to the fact that 
many trucks carry only for their owners, 
others operate on a contract basis and do 
not hold themselves out as common carriers 
and only a small proportion are actual com- 
mon carriers. In the case of water car- 
riers their joint rates with rail carriers 
are now regulated, but their port-to-port 
rates are not. The commission has recom- 
mended consideration of an extension of 
control over the latter rates also, but has 
deferred further specific recommendations 
until the facts are fully developed. As in 
the case of motor trucks, the water situa- 
tion is complicated by the fact that there 
are many tramp vessels which do not op- 
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erate as common carriers but carry on a 
contract basis. 

The interstate rates of pipe lines trans- 
porting oil or other commodities except 
water or natural gas are now under the 
control of the commission. Airplane trans- 
portation is in the development stage and 
it is doubtful whether need for public 
regulation of air travel rates has yet de- 


veloped. 
e 


QUESTION No.9: Why should 
the inland waterways be permit- 
ted as a government subsidized 
body of transportation to com- 
pete with the rail carriers? 


ANSWER: The commission has for two 
years recommended a thorough investiga- 
tion of this matter by Congress. There 
is, however, only one water carrier which 
is actually operated by the government 
and that is the Inland Waterways Cor- 
poration, operating barge lines on the Mis- 
sissippi river and certain rivers in Ala- 
bama. This was a result of the World 
War period and these lines are being op- 
erated by the government largely as an 
experiment, pending entrance of private 
capital into the field. 





Electric 


uccEsTIons for “the new order” are be- 

coming louder and funnier. A speaker 
at the American Association for the Ad- 
vancement of Science proposes that our pres- 
ent money be scrapped and that we have a 
currency based on electrical energy. He 
would switch us from the gold to the kilo- 
watt standard. - 

Imagine getting your weekly salary in short 
circuits ! 

7 * 

And fancy coming home and telling the 
best friend and severest critic that your boss 
was so delighted with your work last month 
that he raised you eight kilowatts a week! 

* ” 

“Buddy, could you spare me a couple of 
amperes until next Saturday?” 

“What for?” 

“I’m behind in my rent and the landlord 
says he'll have to have a little electricity on 
account or out I go.” 

* a 

Substituting electricity for gold would do 

away with cash registers. The corner grocer 


would keep his receipts in a dry battery. 
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Money 


And when a man wished to start a bank 
account he would go down to the power house 
and see the superintendent of generators. 

* * 

Any time you couldn’t balance your ac- 

count you would call in an electrician. 
* & 


There would be no gold, silver, or copper 
money. Our money would consist of paper 
bills entitling us to so many kilowatt hours 
or something. Lincoln, Washington, Jeffer- 
son, and all those birds would come right off 
the bills and in their places there would be 
the reassuring faces of Owen Young, Gerard 
Swope, and the late Mr. Edison. 

* * 

We'd have to get used to reading that Oc- 

tavius P. Hookworm, the noted philanthro- 
ist, had just died leaving 300,000 kilowatt 
ours to his son Luke and the residue to 
Yale, Cornell, and a Follies girl. 

* * 


But it would be good fun getting an in- 
come tax blank and sending the government 
300 volts. 

—H. I. Parmures 
(Copyright, 1933) 
































What Others Think 





Will the “Yardstick” for Measuring 
Utility Costs Be Converted into a Wedge? 


n the issue of Liberty of December 
10, 1932, President-elect Franklin 

D. Roosevelt writes of problems which 
face the country, among which is that 
of securing fair electric rates. He says: 


“Foremost, too, comes the task of bring- 
ing to the consumer electric power at a fair 
cost and, primarily, in order that the rates 
charged for this indispensable modern 
commodity may be determined by scientific 
accuracy, the development by the national 
government, under government ownership 
and control, of the four great power re- 
sources in the four corners of the country 
—Muscle Shoals, the St. Lawrence, Bould- 
er Dam, and Columbia river. 

“, . . It will bring better service and 
lower rates to the homes of millions of 
American people. It will make living 
easier for every American man and wo- 
man. 

Putting the government into the elec- 
tric business is advocated by several 
groups, aside from those who are for 
the socialization of all business. 

The out-and-out government owner- 
ship men believe in it because they think 
furnishing electric service is a function 
of the government just as is the coin- 
age of money and the collection of 
taxes. They think governmental func- 
tions should not be performed by pri- 
vate individuals—especially at a profit. 
In their opinion, if the government con- 
ducted the business, profits would be 
done away with and rates would be 
lower than they are. 

Another group, which does not nec- 
essarily consider the electrical business 
a function of the government, neverthe- 
less advocates government operation as 
a means of preventing appeals from 
commission decisions to the Federal 
courts. The members of this group are 
not for wiping out all profits but are 
determined not to abide by the ruling 
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of the Supreme Court that private com- 
panies have a right to a reasonable re- 
turn on the present fair value of their 
property. They say: “If the utilities 
assert that right and take their case to 
the courts, let the government itself go 
into the business.” 

The purpose of this threat of gov- 
ernment ownership is to force the com- 
panies to waive a constitutional right. 
It is not the aim to put the government 
into the business except as a last resort 
to keep the companies out of the Fed- 
eral courts on rate questions. 


THIRD group, which also may or 
may not take stock in the func- 
tion of the government argument, 
nevertheless urges the government to 
go into the electrical business “in order 
that the rates charged for this indispen- 
sable, modern commodity may be deter- 
mined by scientific accuracy.” The 
government is asked to establish experi- 
mental laboratories, so to speak, which 
are to serve as yardsticks by which the 
reasonableness of the charges of pri- 
vate companies may be measured. 

This is the newest of the reasons of- 
fered for putting the government into 
business. Just now it is the plan most 
talked about by a number of publicists 
who profess to be dissatisfied with the 
results of commission regulation. The 
United States, the individual states, and 
even municipalities are urged to set up 
plants in order to find out with scien- 
tific accuracy what the reasonable cost 
of the service is. 

For example, Harold Evans, former- 
ly a member of the Pennsylvania Pub- 
lic Service Commission, in an address 
before the Pennsylvania State Chamber 
of Commerce, said: 














“I believe . that regulation will 
be rendered more effective by having a few 
well-run municipal plants throughout the 
state which can be used as yardsticks of 
efficiency of the privately operated utili- 
ties. his has been the experience in 
Massachusetts, California, and other 
states.” 


This seems to be the aim of some of 
those who favor the development of 
great water-power resources in the four 
corners of the country. They are con- 
fident the reasonableness of electric 
rates can be determined by this experi- 
ment. 


6 be hope of better service and low- 
er rates is held out if this plan is 
put through. The service part of the 
promise may be dismissed as a rhetori- 
cal flourish. Only the most enthusias- 
tic government ownership advocates 
would expect better service as the re- 
sult of government operation. The 
service rendered by the private electri- 
cal utilities is probably now the best in 
the world. It is rates that the govern- 
ment yardstick proponents are interest- 
ed in, nothing else. 

These are to be determined with 
scientific accuracy they say by the de- 
velopment of water power by the gov- 
ernment at strategic points. What is 
meant by scientific accuracy is hard to 
say. State commissions are supposed to 
fix rates with accuracy. They have am- 
ple powers of investigation. It is their 
job to find out what the reasonable cost 
of the service is and to establish fair 
rates. The believers in the government 
yardstick plan have little faith, it seems, 
in government officials who sit on state 
commissions but apparently have great 
confidence in any group of public offi- 
cials who would be charged with the 
duty of running electric plants. 

It is very doubtful, however, wheth- 
er the advocates of this theory of ascer- 
taining the reasonableness of rates will 
be satisfied with the mere development 
of power and its sale to private compa- 
nies for distribution. Indeed, it is dif- 
ficult to understand how they could be, 
their faith in government operation be- 
ing what it is. 
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They are primarily interested in the 
transmission and distribution of cur- 
rent to domestic consumers. Govern- 
ment development is advocated in order 
to lower rates to the homes of millions 
of American people so as to make liv- 
ing easier. 

But the cost of development is com- 
paratively a small part of the expense 
of the service to domestic consumers. 
It amounts to a fraction of a cent a kilo- 
watt hour. If the government should 
develop the current and give it to pri- 
vate companies for transmission and 
distribution, it would make very little 
difference in domestic bills, assuming 
transmission and distribution costs of 
the private companies to be fair. If the 
maximum of theoretical saving by gov- 
ernmental development were conceded 
and passed on to domestic consumers, 
it would make still less difference in 
their bills. It would be a fraction of a 
cent a kilowatt hour. Anyone interest- 
ed in fractions or decimals would have 
a nice time figuring it out. 


s the promise of the material re- 
duction in domestic rates could 
not be fulfilled by mere development of 
water power by the government, the 
next logical step would be the demand 
for full control from generating sta- 
tion to the consumer’s fixtures. If the 
government is going into the business 
itself, instead of regulating it, in order 
to show the people how cheaply elec- 
tric service ought to be furnished, it 
would appear to be foolish to spend 
millions in experimenting with the least 
important part of the cost of the serv- 
ice, leaving the rest of the business to 
the private companies. If the regula- 
tory commissions for any reasons can- 
not be trusted to find out the reason- 
able cost of production, they could 
hardly be relied on to determine the 
fair cost of transmission and distribu- 
tion. So, we may look for a demand 
for full government control, even by 
those who are now asking for the de- 
velopment of water power. 
Of course, the advocates of the ap- 
plication of the yardstick plan to munic- 























ipal utilities want full control of both 
production and distribution. If there 
were any choice between the two, own- 
ership and operation of the distribution 
facilities would be preferred. Some 
evidence of the way the wind is blow- 
ing is furnished by the recent agitation 
emanating from certain quarters as to 
the alleged high distribution costs of 
the private companies. No, mere de- 
velopment is not the aim. It is only the 
entering wedge. 


uT let us assume that we have a full- 
fledged yardstick plan, including 
transmission and distribution, as well 
as production, in four widely separated 
parts of the country. What bearing 
would this have on fixing reasonable 
rates for the service in other parts of 
the country ? 

It is hard to see how development 
and distribution of electric power by 
the government at Boulder Dam would 
help the customers of the private com- 
panies in Massachusetts. The state 
commissions would not fix rates of the 
local companies on the basis of the rates 
of a Federal plant operated in a distant 
part of the country. It would not be 
justified in doing so. Operating con- 
ditions would probably be different. 
Commissions everywhere hold that rate 
comparisons are the least reliable evi- 
dence of the reasonableness of rates. 
The commission method of determining 
reasonableness is to investigate the facts 
in individual cases. Nothing else 
would stand the scrutiny of the courts. 
The Massachusetts commission would, 
therefore, pay little attention to any 
Boulder Dam yardstick, or even to a 
St. Lawrence yardstick, which would 
be the nearest one available. 

Nor would the development and dis- 
tribution of power by the government 
or by private companies along the St. 
Lawrence be of much value as a yard- 
stick for measuring the reasonableness 
of electric rates in Florida, Oklahoma, 
or anywhere else except along the St. 
Lawrence. 

To get any benefit out of yardstick 
experiment, it would be necessary for 
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each state to set up its own yardstick. 

This would amount to partial aban- 
donment of regulation by the govern- 
ment and a return to regulation by com- 
petition; but the competition would not 
be between private companies but be- 
tween the government and private com- 
panies. 


I’ the present policy of commission 
regulation does not produce satis- 
factory service at reasonable rates, the 
commissions now have the power to au- 
thorize competition between private 
companies. If competition is the bet- 
ter method of regulation, it could easily 
be brought about between private com- 
panies without the expenditure of 
large sums of money by the govern- 
ment for government plants. 

If the government yardstick plan is 
to be tried, however, it should be car- 
ried out on an equitable basis. The as- 
sertion is made that the commissions 
do not establish fair rates. The pro- 
ponents of the government yardstick 
plan demand governmental operation 
for the purpose of demonstrating the 
fair cost of the service. They should, 
therefore, themselves be fair. One who 
asks for equity must be ready to do eq- 
uity. He must come into court with 
clean hands. 

If the private plants are subject to 
regulation while in competition with 
government plants, the government en- 
terprise should also be regulated. If 
the private plant pays taxes, so should 
the government plant. The same ac- 
counting practices should be enforced 
against each. The same duties should 
be imposed. If the purpose of the 
yardstick plan is to show the relative 
efficiency of the two systems of opera- 
tion, competition must be on an even 
basis. It must not be subsidized as is 
the New York Barge Canal competi- 
tion with the railroads. 

Nor should the government plants be 
authorized to subsidize one class of cus- 
tomers at the expense of other custom- 
ers, or at the expense of taxpayers. 
The government should not be allowed 
to fix domestic rates at less than cost 












by failure to take proper cost factors 
into consideration, for any purpose 
whatsoever, unless the private compa- 
nies are empowered to do the same 
thing and the practice is feasible com- 
mercially. No privileges of any nature 
should be granted the government 
lants if the test of relative efficiency 
is to be an honest one, and the yard- 
stick reliable. The government should 
not demand handicap strokes on the 
commercial links in a business game 
with its own citizens. 
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M ANY government enterprises at the 
present time compete with pri- 
vate business on a favored basis. is 
is not the way to settle the question of 
the relative merits of government and 
private operation in the territories 
served. It would certainly not be a de- 
pendable vardstick for the measurement 
of a public utility company’s efficiency 
or a public utility company’s rates for 
or the reasonableness of a public utility 
company’s rates for the entire country. 
—H. C. Spurr 





Goverser Lehman’s Program for 
New York Regulation 


HIS is the season for new governors 
to make their maiden messages to 
their new legislatures. As each in turn 
announces his programs and policies, 
there is a stirring of interest, cheers, 
jeers, or indifference, as may suit the 
disposition of the individual citizen. 
But in no state was the opening message 
of the governor of more interest to 
regulatory circles than in the state of 
New York. Here the newly inaugur- 
ated Governor Lehman inherits his 
political faith from two predecessors, 
both of whom are leading political 
figures in the United States today— 
President-elect Roosevelt and Editor 
Al Smith. The big question to be de- 
cided is whether Governor Lehman will 
follow the President or the editor in 
his future dealing with regulation. 
Here are the three recommendations 
of the governor in his opening message: 


“1. That the public service commission 
be given authority to approve or disapprove 
any arrangements, agreements, contracts, 
or payments between operating companies 
and holding companies so as to establish a 
more effective control over operations and 
expenditures. 

“2. That after July 1, 1933, operating 
companies in the state of New York should 
be forbidden to lend funds to companies 
which hold their stocks. And, indeed, a 
time should be fixed within which such 
intercompany loans should actually be 
liquidated. 
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“3. That municipalities be given the 
right to appear as a party in all proceedings 
before the public service commission and 
before courts affecting the rates or serv- 
ice of utilities within their areas.” 


| Rigen Lehman announced his 
view that the regulation of public 
utility corporations provides a close an- 
alogy to the supervision of banks and 
insurance companies, because adequate 
regulation requires ample funds.. He 
stated his belief that the cost of regu- 
lation should be assessed upon the 
utilities themselves. Regarding water 
power, he said: 


“Pending the actual development of the 
water power of the St. Lawrence, I recom- 
mend that the legislature adopt measures 
permitting municipalities of the state, act- 
ing either alone or in combination with 
other municipalities, to purchase and sell 
electrical energy so developed, after ap- 
proval by a referendum to the voters of 
the municipality involved. In this way not 
only will the municipalities be given access 
to cheap electricity, but the right thus 
given to them will provide an effective 
means of competitive bargaining by the 
municipalities with existing utility compa- 
nies. 


HE Wall Street Journal believes 
that this passage augurs more 
“birch rod” treatment for the New 
York utilities. It believes that Gov- 
ernor Lehman intends to follow the 
footsteps of bis illustrious predecessor 
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in sidetracking rate regulation by the 
public service commission for regula- 
tion by open competition. Its editorial 
states : 


“Under this theory of the right way to give 
the people ‘cheap’ electricity what becomes of 
the principle of ‘public convenience and ne- 
cessity,’ which so distinguished a liberal as 
Mr. Justice Brandeis declared in the Okla- 
homa ice case to be of outstanding and 
increasing importance in the modern eco- 
nomic scheme? Does not Governor Leh- 
man, following loyally in the footsteps of 
his predecessor, here propose to substitute 
competitive warfare for public regulation 
in the utility field? Does he not-ask for 
competition in its most wasteful form when 
he urges the legislature to invite munic- 
ipalities to engage in it by duplicating plant 
facilities already adequate or excessive? 

“If the governmental hand is impotent to 
control utility charges through the plenary 
power of regulation it already possesses, 
what reason is there to suppose it will be 
any more successful in the incomparably 
more difficult task of utility management 
on the competitive basis? Governor Roose- 
velt has often complained that the courts 
defeat state regulation by protecting the 
right of private property to a reasonable 
return. Governor Lehman has not as yet 
repeated that fallacy, and be it noted that 
his message proposes that municipalities be 
enabled only to deal in power from a state- 
owned plant on the St. Lawrence, when it 
has been constructed. Nevertheless, the 
essence of his recommendation is that 
towns and cities be encouraged to embark 
the public funds in duplicate distributing 
facilities, apparently regardless of any re- 
quirement of ‘public convenience and neces- 
sity.’ ” 


=. the newly ethic- 
conscious New York utilities, ac- 
cording to the New York Times, did 
not arise and condemn the governor’s 
message. A news item of January 6, 


1933, states : 


“The principal utility interests in the 
state expressed approval yesterday of Gov- 
ernor Lehman’s references to the public 
utilities of New York, especially with re- 
spect to the prohibition of ‘upstream’ loans 
and to the exercising of control over con- 
tractual arrangements between operating 
and holding companies. With respect to 
giving municipalities, alone or in groups, 
the right to purchase and sell electrical 
energy generated at the St. Lawrence river 
when completed, the opinion was that this 
was in line with President-elect Roosevelt’s 
‘birch rod’ program expressed at Portland, 
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Ore., in the recent campaign and that such 
right was not likely to be exercised if the 
companies give continued satisfactory serv- 
ice.” 


JS pow yo Colby, in a special edi- 
torial for the Hearst papers dur- 
ing the recent campaign, expressed 
the hope and confidence that Governor 
Lehman would continue in his vigorous 
prosecution of the Power Trust. He 
stated: 


“Governor Roosevelt is the most fearless 
and effective foe which the Power Trust 
has ever encountered. He is the most con- 
sistent and successful champion which the 
people have ever had in their unequal 
struggle with its sinister and entrenched 


power... . 
“. . . Mr. Lehman is the choice of 
Governor Roosevelt as the Democratic 
candidate to succeed him. He is known to 
see eye to eye, and to have stood shoulder 
to shoulder with Governor Roosevelt in his 
fight against the machinations of the 
Power Trust to defeat the Democratic 
program of state operation and control of 
state-owned power sources. . . . 

“For the Democratic party to nominate 
any other candidate than Lieutenant Gov- 
ernor Lehman to succeed Governor Roose- 
velt is to repudiate the Roosevelt policies 
that have won public confidence for the 
Democratic party. It would be a capitula- 
tion of the Power Trust—the most hard- 
ened and callous enemy of popular govern- 
ment with which the people of the United 
States have ever had to contend.” 


Mr. Colby’s confidence in the nomina- 
tion and election of Governor Lehman 
proved to be justified by later develop- 
ments. Whether developments in the 
future will bear out his prediction that 
Governor Lehman will be an avowed 
enemy of the privately owned electrical 
companies of the country remains to be 


—M. M. 


LEHMAN MESSAGE SUMMARIZED. New York 
Sun. January 4, 1933. 


LEHMAN ON UrtiziT1Es. Editorial. 
Street Journal. January 6, 1933. 


—_ Irem. New York Times. January 6, 


seen. 
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LEHMAN AS GovEeRNOR WiLL ContTINvE Bart- 


TLE AGAINST Power Trust. Editorial. By 
Bainbridge Colby. The Washington Her- 
ald. September 14, 1932. 
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The Validity of Laws Forbidding 
the Exportation of Power Is Questioned 


NE of the important controversies 
O in the field of utility regulation 
is being waged over the constitutional- 
ity of state laws which attempt to re- 
strict the exportation of electricity gen- 
erated with water power. 

Three states so far have definitely 
committed themselves to such legisla- 
tion. West Virginia and Wisconsin 
have enacted laws which require all lo- 
cal demands for electric power to be 
adequately filled before the operators 
of hydro plants in these two states may 
lawfully export power for foreign con- 
sumption ; Maine has gone in for power 
isolation somewhat more strongly and 
has forbidden the exportation of power 
generated by Maine waters under any 
circumstances. 

None of these laws has been squarely 
passed upon by the United States Su- 
preme Court. 

Now we learn that the late Professor 
James Wiggins Simonton, of the law 
school of the University of West Vir- 
ginia, shortly before his death last 
May, prepared a scholarly paper in 
which he declared his belief that all 
three of these state laws, and any oth- 
ers like them which may be enacted in 
the future, are unconstitutional and 
void and will be declared so in due 
course by the highest court. 

This is important because Professor 
Simonton undertakes to prove his con- 
tention in the face of, and with full 
knowledge of, the current trend in leg- 
islative sentiment towards more state 
laws of the West Virginia-Wisconsin- 
Maine variety. But the professor re- 
mains the strict constitutional lawyer. 
He is unimpressed by these trends. He 
does not believe that any amount of 
corroboration can ratify or cure the 
original error. He stated flatly in the 
conclusion of his posthumous article, 
recently published in the West Virginia 
Law Quarterly: 

“In conclusion, it is submitted that if 

the privilege of using the flow of the cur- 
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rent of streams is the private property of 
the riparian owners, then the state’s power 
of control of the export of electric energy 
produced from such source is limited by 
the commerce clause of the Federal Con- 
stitution. In spite of a general belief in 
states which have potential water power, 
that this is a resource which the state may 
dispose of for the benefit of its people, it 
is improbable that this will become the 
settled law in the face of the long history 
of opinion to the contrary. If this proves 
true then those states which seek to have 
this resource developed and the product 
devoted to intrastate uses are doomed to 
failure.” 


HIS may upset some Officials in 
states which are contemplating the 
enactment of just such restrictive meas- 
ures. But the implications are even 
more important than the effect upon the 
constitutionality of laws restricting the 
exportation of hydrogenerated power. 
If, as Professor Simonton believed, the 
right to generate electric energy from 
flowing water is a private right inher- 
ently possessed by the owner of the 
lands along the streams containing such 
flowing water, it is difficult to see how 
the states could constitutionally regu- 
late the establishment or operation of 
these intrastate hydro plants at all. 
Of course, it is conceded that the 
states may regulate the rates to be 
charged, the service to be rendered, the 
securities to be issued, and so forth, by 
the private operators of hydro plants 
after they have generated the power and 
propose to place it into utility service. 
It is conceded further that the states, in 
the exercise of ordinary police powers, 
may properly regulate the construction 
and operation of privately owned hy- 
droelectric plants to the extent neces- 
sary to preserve navigation, conserve 
fisheries, and to safeguard generally 
public health, safety, morals, or wel- 
fare. But it is obvious that such limit- 
ed powers would not suffice to warrant 
the states either in restricting exporta- 
tion of hydroelectric power after gen- 
eration, or in imposing conditions upon 
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the establishment of hydro plants by 
private owners upon their own lands 
adjoining streams capable of producing 
electric power. 


| jponniermane Simonton’s paper is nec- 
essarily legalistic. One can scarce- 
ly discuss constitutional law with any 
authority without careful analysis of 
judicial precedent and finely drawn rea- 
soning and distinctions that may seem 
quite elusive to the layman. But boiled 
down to its bare essentials, the argu- 
ment runs substantially as follows: 

We have two very old principles of 
property law: (1) the rule of ferae 
naturae (wild animals), and (2) the 
right of riparian property owners. 
One or the other of the principles gov- 
ern the status of the modern hydroelec- 
tric plant, and accordingly defines the 
rights of the state over such plants and 
their products. 

If we apply the first principle, we 
must look upon hydroelectric power as 
property of a nature similar to a wild 
animal. Nobody, under this ancient 
rule, has any property in wild animals 
(as distinguished from domestic ani- 
mals) unless and until they are reduced 
to possession. The owner of a forest, 
therefore, has. no claim upon the deer 
or bears that may roam therein until he 
kills them or traps them; then, they be- 
come his property. Until then they are, 
as the lawyers say, ferae naturae, and 
anyone else, for that matter, may take 
a shot at them or capture them. The 
first human to reduce them to his actual 
possession, dead or alive, becomes their 
owner. 

The state has, under this principle of 
law, a sort of residuary right, to be ex- 
ercised in favor of all the people, to 
conserve and protect these wild animals. 
This is the basis for our game laws. 
The state simply dictates the terms and 
conditions under which wild animals 
may be killed or captured and does so 
for the benefit of the public at large 
which, it is evident, is both proper and 
necessary. 

If the courts look upon the latent 
energy in flowing water as a sort of 
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wild animal, then the laws of West Vir- 
ginia, Wisconsin, and Maine are both 
constitutional and proper since they are 
designed to conserve the “capture” of 
electric energy for the benefit of the 
public in West Virginia, Wisconsin, and 
Maine. If this theory is correct, there- 
fore, no one owns the power that is in- 
herent in flowing water until he has re- 
duced it to possession—until he has 
“captured” it with his generator and 
imprisoned it in his transmission wires. 
And the states may regulate or restrict 
the conditions of the capturing process 
in the interest of the whole public. 


ut Professor Simonton, after care- 
ful legal reasoning and citations of 
judicial precedent, rejects the wild ani- 
mal theory. This brings us to the sec- 
ond principle of law which, he believes, 
controls the situation. Under the an- 
cient common law, the owner of land 
bordering upon a stream—the “riparian 
owner,” as he was called—had a prop- 
erty right that went along with the title 
of his land, to take water from the 
stream—as much as he wanted. This 
right was subject only to the limitation 
that he must not take an unreasonable 
amount, so as to interfere with the flow 
of the stream “as it had always flown.” 
This limitation was, of course, for the 
protection of other riparian owners sit- 
uated further down the stream. 

The riparian owner could not, there- 
fore, divert the water so as to change 
the course of the stream or perceptibly 
diminish its flow. But if he returned 
the water to the stream within the lim- 
its of his own property so that it con- 
tinued on as it had always flown, the 
state could not interfere with his use or 
possession of the water or the power in 
it. This is practically what the hydro- 
electric plants do with flowing water. 
Professor Simonton believed that this 
was the legal view which should and 
will control the situation if and when 
laws, such as the Maine antiexporta- 
tion act, are brought up for constitu- 
tional review. 

If his view is correct, such laws are 
void and future regulation of hydroelec- 
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tric power by the states must be limited 
to ordinary police regulation of con- 
struction and ordinary utility regulation 
of only such power as is used in power 
service. 

In other words, the antiexportation 


movement appears to be doomed. 
—F. X. W. 


THE Power or A STaTE TO CONTROL THE Ex- 
PORT OF Hypro-ELEcTRIC ENerGy. By 
James W. Simonton. West Virginia Law 
Quarterly. December, 1932. 





Uncle Sam Competes with the Railroads 


fi. of the activities of the Federal 
government in competition with 
private enterprise continues its devious 
course. It is the Inland Waterways 
Corporation whose stock is wholly 
owned by the Secretary of War. 

Our railroads struggling for life 
against water and motor carrier compe- 
tition particularly resent this role of 
Uncle Sam as their business opponent. 
Recently the advisory board of the Wa- 
terways Corporation adopted a resolu- 
tion to “join with independent boat lines 
in the formation of an association for 
the advancement and protection of mu- 
tual interest.” 

In other words, our governmentally 
subsidized Waterways Corporation—no 
longer content to be one of the many 
competitive snippers at railroad business 
—now wants all the water carriers to 
gang up to make a combined attack. 
Such, at least, is the view of the Wall 
Street Journal, which summarizes as 
follows the position of Major-General 
T. Q. Ashburn, president of this “sub- 
sidiary” of our War Department: 


“That the association idea was advanced 
by General Ashburn in April, 1931, and 
‘not altogether favorably received at that 
time’ by (presumably) the independent or 
nongovernment barge lines on the lower 
Mississippi. 

“That independent barge operators now 
inform the Waterways Corporation that 
‘in view of later developments and the per- 
sistent effort by the railroads to destroy in- 
dependent operations through constant re- 
duction of railroad rates beyond “reason- 
ably compensatory” rates’ the barge lines 
find it advisable to join with the United 
States government in forming an associa- 
tion of water carriers. 

‘That the Inland Waterways Corpora- 
tion ‘having successfully demonstrated its 
own ability to operate successfully and 


profitably’ (with government capital on 
which it pays no return and under immu- 
nity from taxation) is obliged by congres- 
sional policy to aid independent operators 
to succeed, ‘thereby hastening the day when 
the government could withdraw from the 
business.’ 

“That, in General Ashburn’s opinion, the 
association plan will result in economies of 
operation, the maintenance of fair rates and 
a ‘spirit of codperation which would bene- 
fit the participating companies.’ ” 

It is bad enough, continues the Jour- 
nal, for the United States government 
to regulate strictly the railroads and at 
the same time fight them as a water car- 
rier, but to make common cause with 
other carriers on governmentally main- 
tained waterways is like squirting a hose 
on a drowning man. 


T a House of Representatives spe- 

cial committee hearing early in 

the summer of 1932, General Ashburn 
admitted as follows: 


“1, That the Inland Waterways Corpo- 
ration charges no interest on its books for 
the capital which the United States Treas- 
ury has provided; 

“2. That it enjoys the franking privilege 
for the free use of the mails; 

“3. That it pays no taxes; 

“4, That it pays no rent for its head- 
quarter-offices in a government building in 
Washington; and 

“5. That General Ashburn’s salary is 
paid out of the War Department appropria- 
tion.” 


The Traffic World, commenting upon 
General Ashburn’s testimony, stated 
editorially : 


“General Ashburn was good enough to 
explain to the committee what he has fre- 
quently explained before, that the purpose 
of government operation through the In- 
land Waterways Corporation is to demon- 
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strate the feasibility of transportation up- 
on inland waters so thoroughly that private 
capital will gladly take the business off 
the government’s hands. And that demon- 
stration is still going on; indeed, it is short- 
ly to be extended over further reaches of 
the Mississippi and Missouri as rapidly as 
Congress can be persuaded to finance a big- 
ger and better demonstration.” 


The Trafic World also condemned 
the political abuse of governmental wa- 
terways during the recent campaign as 
follows: 


“Another phase of General Ashburn’s 
activities is presented in the daily press. 
We note (with due allowance for possible 
inaccuracies on the part of reporters) for 
what it may be worth, that, when the Re- 
publican campaign ‘down state’ in Illinois 
is opened September 12th, the state candi- 
dates will make a ‘victory cruise’ on the 
Illinois waterway, under the leadership of 
‘Bill’ Thompson, the well-known advocate 
of waterway development and hitting King 
George on the nose. ‘As special guest of 
honor, Major-General Ashburn, head of the 
Federal barge line, will be on most of the 
trip. The government, through the kind- 
ness of Secretary of War, Patrick J. Hur- 
ley, has contributed to Mayor Thompson 
one of its largest barges, which will make 
the entire trip along with this cruise and 
the people who gather in from the hinter- 
lands, unaccustomed to river transporta- 
tion, will be given an opportunity to see 
what the government is doing for water 
transportation here on two of the nation’s 
mightiest rivers. In order to make the 
barge useful as well as attractive, a dance 
floor will be placed on the barge and space 
made available for over a thousand couples 
to dance at one time. One of the finest 
12-piece orchestras in Chicago will provide 
the music and there will be entertainers to 
please the crowds that do not dance. All 
the entertainment is free and for the pleas- 
ure of the people.’” 


HE recent St. Lawrence seaway 

treaty opened up for discussion an- 
other phase of waterway competition 
from the viewpoint of the railroads. 
An editorial in the New York Sun tells 
us: 


“For purposes of political titillation the 
St. Lawrence seaway treaty may have its 
uses in a campaign year. It may please 
those people of the Middle West to whom 
President Hoover says he has thus re- 
deemed a promise. Governor Roosevelt 
once soothed the electorate of New York 
by visions of electric waffle irons in every 
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farm house. The President now charms 
the Corn Belt with visions of splendid ar- 
gosies landing every day at the foot of 
every Water Street. 

“It will be pleasant of a hot summer 
evening to sit on a wharf in Duluth and 
dream of the day when, as passed up 
such way stations as New York and Mon- 
treal on their course hither, transatlantic 
liners will land at that very spot. Yet it 
is to be hoped for the dreamer’s further 
contentment that he may not bethink him- 
self of the cost. If he takes out a pencil 
and an envelope and starts figuring he will 
suddenly find some of the glow gone out 
of the sky. 

“The President says the improvements 
envisaged in the treaty will cost $543,000,- 
000. That estimate is most modest. If our 
dreamer puts down an interest of 6 per 
cent per annum he will find that the inter- 
est charge alone will amount to a little 
more than $625,000 a week. If he happens 
to remember that on account of ice the wa- 
terway can be used for only about six 
months in the year, he will naturally seek 
to know where business will come from 
that will pay about $1,000,000 a week in 
interest during the season of operation, to 
say nothing of other fixed charges, amor- 
tization, and profit. . .. 

“These figures account only for what 
Mr. Hoover reckons the total of expendi- 
ture by Canada and the United States for 
improvement of a 27-foot channel and for 
development of hydroelectric power. They 
do not take into consideration local costs 
for docks and terminals, or all the bills 
payable on account of incidental improve- 
ments that have already been made. As- 
suming the construction finished and paid 
for, there would be heavy es for 
maintenance and operation, possibly run- 
ning to as much as $5,000,000 a year.” 


T a special hearing in South Bend, 

Indiana, the Shannon Congres- 
sional Committee to investigate govern- 
ment activities in private business was 
told that the money poured into the 
Mississippi river to make it navigable 
—$184,000,000 in all—was one of the 
reasons the government finds it neces- 


sary to pour more money into the rail- 
roads of the country through the Recon- 
struction Finance Corporation. 
the Chicago Tribune, situated in a city 
likely to become a beneficiary of the St. 
Lawrence seaway project, is skeptical 
about the feasibility of the treaty pro- 
vision. 


Even 


The Tribune stated editorially on 
September 25, 1932: 














“The burden of proof is plainly upon the 
advocates of the waterway. That would 
be true at any time, but it is particularly 
true in a time of economic crisis such as 
this. There is no doubt that the weight of 
Federal expenditures is serving to retard 
recovery. Taxes must come down if we 
are to have a recovery. The building of 
the seaway will mean an outlay of amounts 
running up to, perhaps, as much as $100,- 
000,000 a year "for a number of years. The 
injury which such an addition to the na- 
tional budget can work cannot be over- 
looked in any effort to appraise the pro- 
ject. The benefits must be certain and 
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large to warrant the added load on the tax- 


payers.” 
—F. X. W. 


Eprtrortac. Wall Street Journal. Sept. 10, 
1932. 


Eprroriac. Wall Street Journal. Sept. 29, 
1932. 


ASHBURN AND WATERWAYS. 
World. Sept. 10, 1932. 


EpitrortaL, New York Sun. July 19, 1932. 


THe St. Lawrence Seaway. Chicago Tri- 
bune. Sept. 25, 19. 


The Traffic 





A New Deal 


tT used to be the boast of the lawyers 

that theirs was the only profession 
which had devised machinery for dis- 
ciplining its own members. The doc- 
tors, the engineers, the journalists, and 
the other professions have left to pub- 
lic opinion, and more often to the public 
prosecutors and the police, the task of 
punishing their respective black sheep. 
But the gentlemen of the bar have 
maintained very definite means for ex- 
pelling backsliders from their profes- 
sion; the guilty lawyer is generally de- 
prived of his right to practice further 
before the courts. 

Consider now the electrical industry, 
nursing the bruises administered to it 
rightfully or wrongfully by the politi- 
cians, the press, and the public for al- 
leged unethical conduct of its members. 
The industry has long been organized 
under the name of the National Electric 
Light Association, but this association 
not only has no power to discipline the 
jndividual member companies, but it 
has itself been variously accused of 
conspiring to defeat the antitrust laws, 
and of attempting to corrupt Congress, 
the press, colleges, and even the pulpit, 
with unethical propaganda, lobbying, 
and outright bribery. 


HEN the industry held its annual 
convention in June, 1932, at At- 
lantic City, a new note was struck by 
Mr. Floyd L. Carlisle, chairman of the 
board of the Niagara Hudson Power 
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Corporation. Mr. Carlisle felt that the 
National Electric Light Association 
should “get back to first principles.” 
Certain constitutional changes were 
made but apparently the changes were 
insufficient in the judgment of Mr. Car- 
lisle and his followers to offset the repu- 
tation which has become attached to the 
name of the old association. 

So there was recently formed a new 
organization—the Edison Electric In- 
stitute. If the law is a learned and 
honorable profession, is not the rendi- 
tion of a scientific and necessary public 
service equally honorable? Mr. Car- 
lisle and his associates thought so. 
Anyway, the new asscociation’s constitu- 
tion rivals the American Bar Associa- 
tion’s in the strictness of its provisions 
for disciplining delinquent members. 
Electric utility men may now feel that 
they have attained the high level of pro- 
fessional, ethical ideals. No longer 
may the lawyers boast that the bar alone 
of the professions dares to expel de- 
linquent brothers. 


ERE are the provisions having to 
do with disciplining members: 


“The membership committee, subject to 
the approval of the board of trustees and 
in accordance with resolutions which such 
board may from time to time adopt, shall 
have jurisdiction and authority to consider 
and investigate the business practices of 
any company member and to expel, sus- 
pend, or take any other disciplinary action 
against any member guilty of a violation 


























of proper or ethical business practices, or 
for failure to furnish information as re- 
quired herein. Companies by virtue of be- 
coming members of this institute shall be 
deemed to have consented to the right of 
the institute to impose such disciplinary 
action.” 


Mr. Carlisle, in a statement to the 
press published on January 13, 1933, 
ventured the following explanation: 


“Those of us having to do with the or- 
ganization of the institute felt that the Na- 
tional Electric Light Associations, as such, 
should be dissolved, rather than remodeled. 
Rightfully or wrongfully, it had the repu- 
tation of a great propaganda organization 
and it seemed the part of wisdom to end 
it and start afresh.” 


Poe all of the periodicals 
and daily press accepted the news 
of the industry’s reorganization as evi- 
dence, prima facie at least, of a desire 
in good faith on the part of the indus- 
try’s leaders to keep it beyond suspi- 
cion in the future. The more conserva- 
tive press, such as the New York 
Times, indicated a belief that the old 
N. E. L. A. was more the victim of cir- 
cumstances and errors of judgment 
than a really corrupt body, while the 
progressive press looked upon the 
change as a victory for the people and 
maintain an attitude of skeptical hope 
that the Edison Electric Institute will 
really be a highly ethical association, 
and not merely a new label for old 
medicine and bad medicine at that. 

Judson King, director of the National 
Popular Government League, and long 
an implacable foe of the N.E.L.A., 
ventured the hope that the electrical in- 
dustry would keep its fingers out of 
the House Speakership pudding, now 
very much in the making at Washing- 
ton. Evidence of continued political 
activity in this respect, says Mr. King, 
“would put an early and unhappy 
blight upon the splendidly written new 
Code of Ethics adopted and heralded 
to the nation by the recently organized 
Edison Electric Institute.” 

The New York Times, previously 
mentioned, stated editorially : 


“Probably the leaders of the industry 
wish now that they had even refrained from 
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matching wits openly with the public own- 
ership lobby. Granting that it was their 
right to meet propaganda with propaganda, 
so long as they did it openly, was it ex- 
pedient to do so? Hereafter such activi- 
ties will be left to those who have a stom- 
ach for them; the industry itself, or at 
least that large part of it for which Mr. 
Carlisle and his associates speak, promises 
to ‘divest itself of all semblance of propa- 
ganda activities’ and ‘assume an attitude 
of frankness and ready codperation in its 
dealings with the public.’ he in- 
dustry has had its troubles lately, not only 
with the politicians but with some of its 
own flesh and blood. The more forward- 
looking men in it evidently wish to purge 
it of past evil influences. Certainly, this 
is a policy of enlightened self-interest.” 


The New York Herald Tribune pub- 
lished a news item concerning the gen- 
eral reaction to the announcement, as 
follows: 


“Political and utility circles yesterday 
welcomed formation of Edison Electric In- 
stitute to succeed National Electric Light 
Association. The new organization was 
hailed as an honest and straightforward at- 
tempt by the utility industry to put its 
house in order, with its only chance of 
success as such in the rigid adherence to 
the regulations of its own constitution. Al- 
though several large units in the electric 
power and light field have not as yet signi- 
fied their intentions regarding membership 
in the new association, there is a definite 
feeling that all the big systems will soon be 
numbered among those who are going on 
record as anxious to do what they can to 
make the industry an actual public serv- 
ant.’ 


HE Newark (N. J.) Evening 

News questions whether the steps 
for ethical reform may not have been 
taken too late to overcome the handicap 
of an adversely aroused electorate: 


“The step toward reform is taken at a 
critical time; indeed, it is decidedly open 
to question whether it has not been taken 
too late. Too late, that is, to arrest a trend 
that is moving in the direction of a greater 
degree of Federal control in the electric 
power field. The Insull floodlight on the 
evils of the holding company system con- 
firmed judgments which students of the 
problem such as William Z. Ripley had 
offered to ears too deafened by the clamor 
of this new development in American fi- 
nance and management to heed. It has 
given an almost irresistible new impulse to 
attempts at correctives through national 
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legislation. The new association has, Missouri Valley Senators to raise the ques- s 
therefore, two big jobs on its hands. The tion, or certainly before all these publicists € 
first is to apply correctives from within. are in full cry together. It is not yet 
The other is to minimize the real dangers revealed just what ‘sanctions’ the new r 
which legislative regulation involves, as league will apply to member companies 
demonstrated in the present state of the found to have violated their treaty obliga- 
railroads. It will be hoped both jobs can tions but sanctions there must be if ethics ; 
be performed. Performance will be best is to make a new high.” 
— ifa —— oy we oc in the } 
industry is recognized and social respon- : : 
sibility is accepted as the first essential in ‘ I HE Electr ical World extended ts 
enlightened management.” greetings to the new organization . 
The Wall Street Journal wonders *° follows: 
just how the new organization will en- “The organization of the Edison Electric 
force its discipline : Institute is a very logical movement in the 
electric light and power business. It makes 
“Substitution of the new Edison Electric it possible to have a single organization of 
Institute for the National Electric Light utility companies to replace both the Na- 
Association for unhappy memory is the tional Electric Light Association and the 
electric power industry’s belated response Association of Edison Illuminating Compa- 
to the storm of criticism which has beaten nies. . . . It starts with a new and hon- 
over it furiously for half a dozen years. orable name, it is unified in membership, 
Much of that criticism was unfair to the it states objectives that are in the public , 
point of dishonesty; at times it was waged interest, and it looks to the future. Right- 
for purely political ends and by means of fully or wrongfully, the National Electric ! 
libelous misrepresentation. Some part of Light Association had gained a reputation z 
it was grounded in the blundering zeal of as a propaganda organization, it had a di- t 
utility captains to make field marshals of versified membership, it had no power to ‘ 
themselves or of the bosses upon whom discipline or control its members, and its } 
their fortunes depended. No one can organization had become cumbersome and : 
doubt that the industry wants to say good- unwieldy. It is to be hoped that both the 
bye to all that or deny it the right to do N. E. L. A. and the A. E. I. C. will find ‘ 
so. . . . The code of ethics it has adopt- in the new institute an answer to the co- , 
ed appears to admit by implication that 6perative needs of the industry. It is the ‘ 
there is some little dust on the furniture, part of wisdom to unify the industry and t 
a few bits of trash in the closets, which a to start anew with wholehearted support of : 
model housewife will always insist upon the Edison Electric Institute.” ( 
clearing away. It requires of the member . 
companies that they make at least annual Labor, the organ of the Associated 
reports, that their books be independently Recognized Standard Railroad Labor 
audited, and that their statements of what- Organizations, and long hostile to the t 
ever nature ‘shall be accurate and clearly “2 h ; 
indicate their source’-—not an impossibly utility industry, refuses to accept the 
rigorous code, so far. new institute as anything more than a 
“It then proceeds to exact that manage- change in name. It states: 
ment, finance, supervisory, and all other 
service contracts between companies ‘shall “The Power Trust, indicted in the Court 
be so drawn and so operate in practice that of Public Opinion for high crimes and mis- 
the charges to the operating company shall demeanors, has pleaded guilty and prom- ‘ 
be reasonable and commensurate with the ised to reform. It is abolishing the Na- ( 
value of the services rendered and the fair tional Electric Light Association, long no- ‘ 
cost thereof to the company furnishing the torious as chief propaganda agency for the t 
services.’ In this paragraph of the code trust, but the wily power magnates have f 
the institute grasps the nettle of intercor- put in its place the newly organized Edison 1 
porate relationships in the utility field, over Electric Institute, equipped to do the same 1 
which the politicians and the forward-look- thing. . . . From the public point of c 
ing people in general have been shedding view, there is not the slightest reason to t 
blood and ink so valorously ever since an expect an improvement. The change is a t 
average annual expenditure of $30 became whitewash, not a cleanup.” . 
the chief item in the typical household budg- os : 1 
et. By incorporating this requirement in The securities market paid scant at- t 
its code the institute has assumed the re- tention to the formation of the new t 
sponsibility of enforcing the reasonableness trade association and there were, dur- 1 
of intercompany service contracts without h f 1 3th d c 
waiting for the Federal Trade Commis- ing the sessions of January an 
sion, state regulators, eastern governors, or January 14th, moderate declines in 
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some of the utility securities and mod- 
erate rallies in others, and trading was 


reported to be quite dull. 
—M. M. 


Section 5. Edison Electric Institute Consti- 
tution. 

News item. The Washington Herald. Jan- 
uary 13 

Tue Epison Institute. Editorial. 
York Times. January 14, 1933. 


The New 
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News item. The New York Herald Tribune. 
January 14, 1933. 


Purcinc Power INpuUsTRY IS A TWO-SIDED 


Jos. Editorial. Newark Evening News. 
January 16, 1933. 
KiLowatts To BE EruHicaL. Editorial. 


The 

Wall Street Journal. January 14, 1933. 

WELCOME TO THE Epison Exescrric InstI- 
TuTE. Editorial. Electrical World. Janu- 
ary 14, 1933. 


News item. Labor. January 24, 1933. 





Recent Utterances of Congress about the Utilities 


In the Senate 


PUBLIC OWNERSHIP 


cus Dill (D.) of Washington obtained 
unanimous consent to publish in the 
Appendix of the Record an article appearing 
in Public Ownership, of December, 1932, en- 
titled “A City Gets Rich,” by J. W. McArthur, 
and also an article by Otto P. Ortlieb on the 
subject of “Cost of Electricity for Residential 
Service,” appearing in the same publication. 
The first article dealt with the experience 
of the municipal plant of Eugene, Oregon, 
which claims to have reduced electric rates 
from 15 cents to 4 cents per kilowatt hour; 
to have saved its customers $2,000,000, and 
to have earned $2,000,000 in addition to own- 
ing its own system valued at $4,200,000. Mr. 
Ortlieb’s article tended to show that the cost 
of electricity for residential service in 190 
American cities above 50,000 population was 
from 23 to 34 per cent higher under private 
than under municipal ownership. (January 
10, 1933.) 
* 


ST. LAWRENCE WATERWAY 


PON motion of Senator Borah (R.) of 

Idaho, there was a public reading to the 
Senate and a subsequent reference to the 
Committee on Foreign Relations of a mes- 
sage by President Hoover, accompanied by 
the treaty with Canada, involving the pro- 
posed Great Lakes-St. Lawrence Deep Water- 
way. The President’s message and the treaty 
was accompanied by a report of the Secretary 
of State and various enclosures. This ma- 
terial had already been made public some 
time ago. At the same session, Senator 
Wagner (D.) of New York presented a 
resolution adopted by the Schenectady Cham- 
ber of Commerce, protesting against the adop- 
tion of the Great Lakes-St. Lawrence Water- 
way project as being injurious to American 
commerce. The resolution was referred to 


the Committee on Foreign Relations. (Janu- 


ary 19, 1933.) 
e 


UTILITY EMPLOYEE DISMISSALS 


Grae Dill (D.) of Washington obtained 
unanimous consent to have printed in the 
Appendix of the Record an article published 
in the Nation of January 18, 1933, entitled 
“The Brooklyn Edison Company Against the 
Public,” by Jerome Count. The article pro- 
tested against the alleged recent dismissal of 
3,000 employees by the Brooklyn Company 
which, it was claimed, placed the total dis- 
missals since 1931 at 5,000 (January 24, 1933.) 


= 
In the House 


SOFT COAL REGULATION 


| agenesis Kelly (R.) of Pennsyl- 
vania, commenting upon the recent re- 
port of President Hoover’s Committee on 
Recent Social Trends, urged the regulation 
of the bituminous coal industry as a remedial 
measure in combatting commercial depression. 
(January 5, 1933.) 


HAWAII ELECTRIC FRANCHISE 


le the regular course of business on the 
Consent Calendar of January 16th, the 
House passed H.R. 311 which approves Act 
No. 268 of the 1931 Session Laws of Hawaii, 
entitled “An act to authorize and provide for 
the manufacture, maintenance, distribution, 
and supply of electric current for light and 
power within the island of Molokai.” Mr. 
LaGuardia (R.) of New York explained that 
he had inserted in the Federal bill a provision 
specifying that the action of Congress should 
not be construed as approving the “theory 
of establishing value on the actual cost of 
reproduction or replacing property.” (Janu- 
ary 16, 1933.) 
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The Relative Tenure of Office of 
Elected and Appointed 
Commissioners 


I HAVE read with a great deal of interest 
the article in the January 19th issue of 
Pusitic Utitities FortnicHtty by Dr. Wil- 
liam E. Mosher and Dr. Finla G. Crawford 
entitled “The Personnel Requirements of the 
State Commissions.” 

Doctor Mosher is well and favorably 
known to students of public regulation, and 
I entertain no question that Doctor Crawford 
is fully deserving of the complimentary words 
concerning his peculiar qualifications to dis- 
cuss public regulation, with which, in “Pages 
with the Editors,” in the same issue, atten- 
tion is directed to this article. A reading of 
the article, however, compels me to the con- 
clusion that some of the data upon which the 
authors have relied in the preparation of 
it were assembled for them in a rather care- 
less manner, and are far from accurate. The 
value of the article will be increased by cor- 
rection of such erroneous data. 


HE first suggestion which the article puts 
forward for raising the efficiency of the 
state commissions relates to the manner of 
the selection of their personnel. Executive 
appointment is declared to be a more pro- 
gressive policy in the selection of commis- 
sioners than that of popular election. Rea- 
sons for favoring the appointive system are 
given. The obvious desirability of a sub- 
stantial tenure of office is stressed, and statis- 
tics are recited as to the supposed service ex- 
perience of all state commissioners who have 
_served from 1915 to 1929. It is these statis- 
tics to which I refer as far from accurate. 
The article states that eleven years of con- 
tinuous service may be considered as the mile 
post denoting a career in public service, as 
fifteen years is generally recognized in the 
diplomatic corps and in some professions. 
The article then proceeds: 


“The members of state commissions 
meeting this requirement may be classified 
as ‘career men.’ An analysis of the rec- 


ords of those in office in 1929 shows that 
there were eleven ‘career men’ among the 
elected and seventeen among the appointed 
commissioners.” 


OUT OF 
THE MAIL BAG 
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I am unable to make this statement square 
with the table which is a part of this same 
article at page 94, where the data showing the 
supposed years of service of all state com- 
missioners from 1915 to 1929 are presented 
in tabular form. That table gives the num- 
ber of commissioners incumbent in 1929 who 
had served eleven years or more as fifteen 
for the appointive commissioners and four 
for the elective commissioners, or nineteen in 
all, as against twenty-eight, as stated in the 
quoted text. 

It would be a good argument in favor of 
the appointive system if the facts were either 
as stated in the quoted text or in the table, 
but neither statement approaches accuracy. 

I have been, as you know, the general so- 
licitor of the national organization of the 
state commissioners since 1919. It happens 
that in 1929 I made a very careful investiga- 
tion of this very question of the tenure of 
office of state commissioners, and carried the 
results of my investigation into the bulletin 
service which goes out from this office for 
the information of the state commissions. 
The data, as to each commission, obtained in 
that investigation, was given to me directly 
by the secretary of the commission. 

In a copy of the bulletin dated January 
17, 1930, I said: 


“There are forty-nine regulatory com- 
missions in the country, including the Dis- 
trict of Columbia, with a total of 171 com- 
missioners. Of these 171, fifteen have been 
in service on their respective commissions 
for more than fifteen years; nineteen have 
served between ten and fifteen years; forty- 
five have served between five and ten years; 
and ninety-two have served less than five 
years. This would make the average 
length of service of all state commissioners 
in office on January 1, 1930, slightly in ex- 
cess of six years. This compares with the 
average length of service of all present and 
former members of the Interstate Com- 
merce Commission of about seven and one- 
half years.” 


You will note that the total number of 
commissioners in office in 1929 who had at 
that time served fifteen years or more was 
fifteen, whereas the table on page 94 of the 
Mosher-Crawford article in the January 19th 
number gives it as six. 






























a copy of the bulletin dated March 19, 

I gave a more full statement of the 
Phen ¥ £ developed in the investigation, 
as to the methods of selecting commissioners 
in the several states, and as to the terms of 
the commissioners in office January 1, 1930, 
before any changes from the 1929 member- 
ship had taken place, as follows: 


“At the present time twenty-two states 
elect their commissioners—nineteen by pop- 
ular vote, two by the legislature, and one 
by a special board. Twenty-five appoint. 
Delaware has no commission. 

“The state which elects by special board 
is Nevada. The states which elect by the 
legislature are South Carolina and Virginia. 
Those which elect by popular vote are Ala- 
bama, Arizona, Arkansas, Florida, Georgia, 
Iowa, Kentucky, Louisiana, Minnesota, 
Mississippi, Montana, Nebraska, New 
Mexico, North Carolina, North Dakota, 
Oklahoma, South Dakota, Tennessee, and 
Texas. The states which appoint are Cali- 
fornia, Colorado, Connecticut, Idaho, IIli- 
nois, Indiana, Kansas, Maine, Maryland, 
Massachusetts, Michigan, Missouri, New 
Hampshire, New Jersey, New York, Ohio, 
Oregon, Pennsylvania, Rhode Island, Utah, 
Vermont, Washington, West Virginia, Wis- 
consin, and Wyoming. 

“Out of the twenty-two states which elect, 
eleven at some time in their history ap- 
pointed ; and seven of the twenty-five states 
which appoint at some time elected. Those 
which once elected but now appoint are Cali- 
fornia, Colorado, Kansas, Missouri, New 
Hampshire, Oregon, and Wisconsin. Those 
which at some time appointed but now elect 
are Alabama, Arizona, Arkansas, Florida, 
Georgia, Iowa, Kentucky, Minnesota, South 
Carolina, South Dakota, and Texas. 

“Contrary to what might perhaps be gen- 
erally assumed, the elected commissioners 
appear to have longer official lives than 
those who are appointed. : 

“The twenty-two elective states have 
seventy-two commissioners in office, as 
against ninety-five in the twenty-five ap- 
pointive states. Of the ninety-five appoint- 
ed commissioners, thirty-three, or 34.73 per 
cent, have served more than one term. Of 
the seventy-two elected commissioners, 
forty-one, or 56.94 per cent, have served 
more than one term. Those who have 
served more than two terms number thir- 
teen, or 13.68 per cent, for the appointed 
commissioners, as against twenty, or 27.77 
per cent, for the elected commissioners. 
There are three, or 3.16 per cent, of the 
appointed commissioners who have served 
four terms, as against eleven, or 15.27 per 
cent, of the elected commissioners who have 
served four terms or more. None of the 
appointed commissioners have served more 
than four terms, while two, or 2.77 per cent, 
of all the elective have served five terms, 
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and one of these is serving his sixth term. 
Hon. Hylen H. Corey, a member of the 
Oregon commission, now appointive, who 
formerly served three elective terms, is 
counted as serving his first appointive term ; 
and the three commissioners in Arkansas, 
who were originally elected, but were con- 
tinued in office by appointment until the 
following election, when the commission 
was reconstituted in 1929, are counted as 
elected commissioners. There are two va- 
cancies in Washington and one in Illinois, 
both appointive states. Those commission- 
erships are disregarded. . . 

“Most of the states with commissioners 
who have been long in service are elective 
states. Of the twenty-five states which ap- 
point, four have commissioners who have 
served fifteen years or more, while of the 
twenty-two which elect, eight have com- 
missioners who have served fifteen years or 
more. 

“The long-term commissioners are as 
follows: For the appointive states, Richard 
T. Higgins, of Connecticut, eighteen years 
and six months; William C. Bliss, Samuel 
E. Hudson, and Robert F. Rodman, of 
Rhode Island, seventeen years and ten 
months; Everett E. Stone of Massachu- 
setts, sixteen years and six months; and 
Eli H. Porter of Vermont, fifteen years 
and four months. For the elective states, 
Harvey H. Hannah of Tennessee, twen 
three years and two months; John 
Shaughnessy of Nevada, twenty-two years 
and eleven months; William T. Lee of 
North Carolina, nineteen years and two 
months; James A. Perry of Georgia, nine- 
teen years and two months; Daniel Boyle 
of Montana, nineteen years and two 
months; Hugh H. Williams of New Mex- 
ico, eighteen years and two months; John 

Murphy of South Dakota, seventeen 
years and two months; George P. Pell of 
North Carolina, seventeen years and two 
months; and O. P. B. Jacobson of Minne- 
sota, fifteen he and ten months. The 
commissioners named as having served 
more than fifteen years have been in serv- 
ice continuously except Commissioners 
Boyle of Montana, an elected commission- 
er, and Commissioner Porter of Vermont, 
an appointed commissioner.” 


Ve will note that the commissioners who 


had served fifteen years or more were 


stated by name, with the length of service 
of each. Of the fifteen, six were serving 
upon appointive commissions and nine upon 
elective commissions. 
mission were to be considered appointive the 
number would be seven and eight, respec- 
tively.) The Mosher-Crawford article states 
the number of comiaissioners in office in 1929 
who had then served 
These are shown as from appointive commis- 
sions, with none from elective commissions. 
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(If the Nevada com- 


fifteen years as six. 
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ee myself in accord with much which 
is said in the Mosher-Crawford article; 
but it seems to me quite clear that in urging 
the appointive system in preference to the 
elective upon the ground that it tends to as- 
sure permanency of official tenure, and op- 
portunity for commissioners to make them- 
selves career men, the authors have been mis- 
led by some very faulty data. Whatever may 
be said in favor of the appointive system as 
compared with the elective——and upon that 
point I make no argument either way—it 
certainly can not be said that it tends to 
insure security of official tenure. Theoreti- 
cally that might be expected, but actual ex- 
perience and accurate statistics point the 
other way. 

People generally are too much prone to ac- 
cept any statistical statement as correct be- 
cause it is statistical, and without subjecting 
it to critical consideration. Surely Doctor 
Mosher and Doctor Crawford must have 
known about Hon. Harvey H. Hannah, 
chairman of the elective Tennessee commis- 
sion, upon which in 1929 he had served for 
more than twenty-three years, and who, prior 
to the printing of the article, had rounded out 
a quarter of a century, in the course of which 
he had served with distinction as president 
of the National Association of Railroad and 
Utilities Commissioners. They must have 
known of Chairman Perry, Chairman 
Shaughnessy, Chairman Murphy, and Chair- 
man Williams, all upon elective commissions, 
who were also past presidents of the asso- 
ciation, and they must have known also of 
the other distinguished commissioners who in 
1929 had served more than fifteen years up- 
on elective commissions. And yet all of these 


men appear to have been overlooked. 
—Joun E. Benton, 
General Solicitor 
National Association of Railroad 
and Utilities Commissioners 
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A Commissioner’s View of the 
Public Relations Problem 


l’ you ever meet Mr. Raymond S. Tomp- 
kins whose article, “The Vice President 
in Charge of Public Relations,” appears in 
your December 22nd number, or Mr. Paul M. 
Downing, who delivered an address before 
the 55th Convention of the National Electric 
Light Association, quotations from which 
address appear on pages 762 and 763, will 
you please shake hands with them for me? 
All the articles in that number are good but 
these two strike me as being especially time- 
ly, poy because they agree almost exactly 
with my ideas along the same line. 

—C. W. McDonnett, 

Board of Railroad Com- 

missioners of North Dakota. 


e 


“Taxless” Towns 


our December 8th issue of Pustic Urti- 

TIES FoRTNIGHTLY contains a very inter- 

esting. humorous, and point-telling article by 

Mr. Herbert Corey, “Who Pays the Town’s 

Taxes in Taxless Towns.” I thoroughly en- 
joyed it; its humor gave me a good laugh. 
—E. N. Cuttson, 

New York, N.Y. 





Coming Features in This Magazine: 


Tue Prospect oF FeperALt Arp To STATEes IN Hoitpinc CompANy REGULA- 

TION. A perspective estimate of the character of legislation that is under 

consideration by Congress, as seen by the Washington correspondent, 
Aaron Hardy Ulm. 


Wuat TEecHNocrAcy MEANS TO THE Utititi9es: Its Menactnc ASPECTS. 
Some features of the new cult that may affect the financial structures of 
public service corporations. By Fred C. Kelly. 


Wuat THE Test oF ExpertENCE ReveALs ABOUT Our “Depression PRoor” 
Uriuities. Facts and fallacies that concern the corporations as well as 
their security owners. By Archer E. Knowlton. 


TuHeE REGULATION OF REUBEN. An interpretation of the effort, as expressed 
in the pending Jones Bill, to classify a farm as a public utility and regulate 


it as such. By 


enry C. Spurr. 
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The March of Events 





Institute Studies Power Dis- 
tribution Costs 


ALLED under the auspices of the New York 

State Power Authority in codperation with 
the public service commissions of New York, 
Pennsylvania, and the District of Columbia, 
the Institute of Public Engineering assembled 
at the Hotel Pennsylvania in New York city 
on January 20, 1933, to discuss distribution 
costs of electrical energy. More than 200 
representatives of power and light compa- 
nies, state regulation bodies, and other or- 
ganizations met to discuss this problem, which 
is expected to have a wide bearing on the 
future of electric light and power rates. 

The morning session was presided over by 
D. B. Steinman, consulting engineer of New 
York city, and president of the New York 
State Society of Professional Engineers, and 
was devoted to the topic: “On the Theory 
and Practice of Cost Finding.” After an 
address of welcome prepared by Frank P. 
Walsh, chairman of the New York State 
Power Authority, which was read in his ab- 
sence by Morris Llewellyn Cooke, also a 
member of that board, Professor James C. 
Bonbright, of Columbia University, trustee 
of the State Power Authority, announced the 
purpose of the Institute. Professor Bon- 
bright stressed the need for more vigorous 
regulatory inquiry into distribution costs, and 
the shifting of the burden of proof to justify 
operating expenses from the complainants in 
rate proceedings to the utilities themselves. 
He cited the recent United States Supreme 
Court’s decision in the Martinsville Case as 
pointing the way for such regulatory reform. 
Mr. Williard E. Herring, former manager 
of the Philadelphia Suburban Gas & Electric 
Company, delivered a paper on “Physical 
Characteristics of the Distribution Plant,” 
pointing out the various units used in mod- 
ern distribution construction. 

Probably the most discussed paper of the 
morning session was that read by Hudson W. 
Reed, management engineer of the United 
Gas Improvement Company on the topic 
“Service Elements and Costs for Distribut- 
ing Electricity to Retail Customers.” Mr. 
Reed purported to show the private electri- 
cal industry’s reaction to the proposed inquiry 
into distribution costs. While announcing 
that he was favorable to further investiga- 
tion of the sort, Mr. Reed pointed out the 
dangers of adopting nation-wide standards 
of distribution costs for comparative pur- 


poses. 
Professor John Maurice Clark, of Colum- 
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bia University, discussing “The General 
Problem of Cost Allocation,” said that the 
general purpose of the investigation into dis- 
tribution costs had three main objectives: 
(1) Possible rate reduction through econo- 
mies of standardization and strengthening of 
commission regulation; (2) the elimination 
of discrimination between classes of electri- 
cal consumers; (3) the elimination of waste 
and inefficiency. 

Mr. Norris M. Perris, of Stevenson, Jor- 
dan & Harrison, gave some examples of the 
“Types of Cost-Finding,” as used by com- 
petitive manufacturing industries for com- 
parative purposes and hinted at the possibil- 
ity of adopting similar methods from cost 
accounting by the electrical industry. 

The afternoon session, presided over by 
Robert H. Fernald, Dean of the School of 
Engineering of the University of Pennsyl- 
vania, was devoted to the topic: “Distribution 
Cost Data.” It was opened by a discussion 
of “Transmitted Current Costs As Deter- 
mined by Municipal Plant Purchases.” This 
was in effect a factual study by T. Herbert 
Clegg, consulting engineer of Philadelphia. 
A brief paper followed on “Distribution 
Sub-station Costs,” by Otto M. Rau, con- 
sulting engineer of Philadelphia, and was 
read in his absence by title only. Probably 
the most discussed paper of the afternoon 
session was that prepared by Clayton M. 
Pike, consulting engineer of Philadelphia, 
and past-president of the Philadelphia Engi- 
neers Club, entitled “The Investment in and 
Annual Costs of the Distribution of Elec- 
tricity.” Mr. Pike’s paper was unusual in 
that it presented what was called probably 
the first serious and scientific attempt to 
standardize the costs of the various units of 
electrical distribution systems. The paper de- 
veloped a tentative formula for attaining 
such standards and was based upon detailed 
surveys and statistical data. It was dis- 
cussed at the termination of its presentation 
by Samuel Ferguson, president of the Hart- 
ford Electric Light Company. 

Roy Husselman, consulting engineer of 
Cleveland, next presented a paper on “The 
Relation of Local Costs to System Costs.” 
Mr. Husselman discussed the so-called “sys- 
tem-wide basis” of computing operating costs 
of electrical utilities operating in more than 
one community, as compared with the munic- 
ipal unit basis for estimating such costs in 
the light of the recent United States Su- 
preme Court decision in the Martinsville 
Case. Various methods for allocating so- 
called system-wide expenses to municipal dis- 
tribution were analyzed. The afternoon ses- 
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sion concluded with a paper prepared by 
George E. Goldthwaite, New York city engi- 
neer, “On the Variations in Distribution 
Costs per Customer as between Companies.” 
Mr. Goldthwaite’s study was prepared from 
national cost figures filed by three operating 
companies with the New York Public Serv- 
ice Commission. 

The evening session, devoted to “Cost Ex- 
perience,” was opened by Francis Lee Stu- 
art, past-president of the American Society 
of Civil Engineers. It resulted in a sym- 
posium of plant managers’ experiences in de- 
termining distribution cost, including all ex- 
penses charged to operating direct and indi- 
rect. J. D. Ross, superintendent of lighting 
of Seattle, Wash., said that $120,000,000 of 
the nation’s annual $2,000,000,000 bill for 
power and lighting was lost to the public 
each year because the privately operating dis- 
tributors refunded their bonded debts and se- 
curities instead of paying them off. 

R. E. McDonnell, consulting engineer of 
Kansas City, who has designed and super- 
vised 250 municipal lighting plants, produced 
papers to show that operating expenses for 
private enterprises appeared to be 50 per cent 
greater than for municipal plants. He cited 
management fees as among the chief reasons 
for higher, private operating costs. Figures 
produced by other engineers, E. V. Buchanan, 
general manager of the public utilities com- 
mission of London, Ontario, and E. F. Scat- 
tergood, general manager and chief engineer 
of the Los Angeles Bureau of Power and 
Light, also indicated lower costs for govern- 
ment plants. The criticism was made gen- 
erally that while depreciation was properly 
charged to operating costs by private plants, 
it is not written off the capital account and 
has too often been used to pay dividends or 
to enlarge the plant instead of amortizing 
the bonded debt of the enterprise. 

Hon. Milo R. Maltbie, chairman of the 
New York Public Service Commission, spoke 
at the dinner which closed the meeting, warn- 
ing his hearers of the dangers of over-sim- 
plification in any attempt to fix rates. Clyde 
L. King, chairman of the Pennsylvania Pub- 
lic Service Commission, addressed the lunch- 
eon meeting. 

cs 


Federal Control of All Transport 
Agencies Outlined 


ESTIFYING on January 18th; in support of 

the Rayburn bill (H. R. 7432) which 
would permit the Interstate Commerce Com- 
mission to delegate authority to individual 
members or to employees, Commissioner 
Joseph B. Eastman outlined to the House 
Committee on Interstate and Foreign Com- 
merce the method by which the commission 
might expend its organization. Mr. Eastman 
explained that there was nothing official 


about the outline, which presented only his 
own views of what might be done if the 
commission should be given comprehensive 
powers of regulation over all agencies of in- 
terstate transportation for hire, and more du- 
ties with respect to railroad reorganization. 
He stated also that he did not mean to imply 
that there is a possibility that the commis- 
sion’s duties will be expanded, but that the 
outline was offered merely as an illustration 
of possibilities in the event that H. R. 7432 
was made a law. 


> 


Personnel of Two State 
Commissions Changed 


F general interest to regulatory circles 

were two announcements, both made 
during the last week of January, of new 
appointments in the personnel of two state 
public service commissions. 

In Illinois, Governor Horner, newly elected 
Democrat, named three members of his own 
party to replace Commissioners Kuhn, Brink- 
man, and Miller, whose terms of office ex- 
pired. The new members are John Lind- 
heimer, who will be chairman, and who was 
formerly president of the Chicago Board of 
Local Improvements, Mr. Andrew Olson, 
several times mayor of Moline, and Charles 
Byrne, retired piano manufacturer. 

In Indiana, the newly elected Democratic 
governor, Paul V. McNutt, has named Perry 
McCart of Paoli, Indiana, as a third member 
of the commission to join the remaining two 
members who were unable to function be- 
cause of lack of a quorum resulting from 
three recent resignations. It is understood 
that legislation reducing the membership of 
the commission from five to three is antic- 
ipated, which may explain the failure of 
Governor McNutt to fill the other two va- 
cancies. Mr. McCart was immediately elect- 
ed chairman of the commission and the 
Indianapolis Star reports that it is the in- 
tention of Governor McNutt to retain Chair- 
man McCart in the event of a legislation 
reorganization. 


> 


Former Power Commission Offi- 
cials Victors in Libel Suit 


OLLOWING a trial of three weeks’ duration, 

a Boston jury awarded damages in the 
amount of $50,000 to Frank E. Bonner, 
former executive secretary of the Federal 
Power Commission against the Hearst news- 
paper unit published in that city for alleged 
libelous statements about Mr. Bonner’s con- 
duct as an official of the Federal Power Com- 
mission. Mr. Frank W. Griffith, former chief 
clerk of the commission, was also awarded a 
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verdict of $4,200 against the same defendant 
on similar charges. 

The Boston law firm of Hale and Dorr 
represented both plaintiffs. Companion suits 
have been filed in twelve cities against the 
Hearst newspapers by the plaintiffs and 
similar trials in such cities are anticipated at 
an early date. The Washington, D. C. law 
firm of Hogan, Donovan, Jones, Hartson & 
Guider (the senior partner of which, Mr. 
Frank J. Hogan, achieved national prom- 
inence during the Teapot Dome oil lease liti- 
gation) is in general charge of the libel 
suits for both plaintiffs. 

The libelous article placed in issue in the 
Boston trial substantially charged that Mr. 
Bonner had stolen letters from the files of 
the Federal Power Commission. It was said 
to have been indicated in the newspaper 
article that the purloined letters were from 
power companies recommending him for his 
position with the commission. 


* 


Federal Trade Commission May 
Have to Cut Activities 


HE Federal Trade Commission will be 

required to dismiss nearly 300 employees, 
bringing its force to little more than 100 
persons on the basis of the appropriation of 
$510,000 recommended for the next fiscal year, 
in the Independent Offices Funds Bill, re- 
ported to . _— of Representatives on 
January 27, 

The AR aol D. C., Evening Star re- 
ports that, while there was an unwillingness 
on the part of any one in authority to be 
quoted at this time, it was made plain that 
it is felt that the appropriation slash of 
$956,500, under the appropriation this year, 
virtually would amount to junking the com- 
mission. 

Already during the present financial year 
150 commission employees have been dis- 


e 


missed and 50 more will go before July 1, 
1933, these reductions being necessitated, it 
was explained, even after administrative fur- 
loughs ranging from two to nine months 
had been enforced among various groups of 
employees. 

The commission had sought $1,300,000 for 
the forthcoming fiscal year, in comparison 
to the appropriation of $1,466,500 this year, 
which had made its available funds about a 
million and a half dollars. Two notable in- 
quiries—chain stores. and power utilities— 
which the commission had been conducting 
for a long period will be completed at the 
end of June, 1933, and three others were 
contemplated to determine if new legislation 
was necessary. 

Gloom at the Federal Trade Commission 
was heightened upon receipt of the news of 
the death at a St. Louis hospital on January 
23, 1933, of Judge Edgar A. McCulloch, 
member and former chairman of the com- 
mission. Judge McCulloch, whose home was 
in Little Rock, Arkansas, was former chief 
justice of the supreme court of Arkansas. 
He was appointed to the commission in 1928 
and, until his death, had charge of the current 
power utility investigations. 


>» 
Cut Use of Power in Russia 


A* Associated Press dispatch from Mos- 
cow to the New York Herald-Tribune 
of January 8th stated that despite the fact 
that Soviet Russia is producing more electri- 
cal energy than ever before, domestic users 
of current in Moscow were informed recent- 
ly, by an order from the city’s electric serv- 
ice department, that in the next four months 
they had to cut down their consumption about 
half. Those who fail to obey will pay triple 
the present rate. The order suggested that 
householders use weaker light bulbs and shut 
off their electric heaters. The reason for 
the move was not explained. 


Alabama 


Commission Protests Interstate 
Commerce Commission Ruling 


AKING exception to parts of the Inter- 
state Commerce Commission’s recent or- 
der regulating accounting classifications for 
telephone companies, the Alabama Public 
Service Commission, according to a dispatch 


in the Birmingham Post of January 16th, 
prepared to join other state commissions in 
a hearing before the Federal body. Objec- 
tions raised by the Alabama commission, ac- 
cording to Hugh White, president, were to 
sections of the 1933 order consolidating ac- 
counts into generalized entries, rendering in- 
vestigations by state rate-making bodies dif- 
ficult and tedious. 


e 
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California 


Commissioner Cites 
Rate Reduction 


| hap ggnen in rates charged consumers by 
the public utilities of California since 
the fiscal year 1928-29 have totaled more 
than $19,642,000, according to a statement by 
Clyde L. Seavey, president of the state rail- 
road commission. The statement was made, 
Mr. Seavey explained, as a result of a letter 


to the commission in which it was declared 
that “the utilities are charging the same prices 
or higher than those charged during the peak 
of prosperity.” Mr. Seavey’s statement fur- 
ther explained that reductions to the extent 
of $16,132,722 came as a result of commis- 
sion action, while voluntary reductions to- 
taled $3,509,735. It was said that the utilities 
whose rates have been reduced are making 
on the present basis little above “their cost 
of money.” 


eS 
Conneéticut 


City Asks Water Rate Increase 
and Utility Rate Decrease 


We an increase of 10 per cent in the 
water rates for New Britain was re- 
commended to the board of finance and taxa- 
tion on January 11th by the city board of 
water commissioners, the New Britain Gas 


Light Company was invited on January 14th 
to send representatives to a conference for 
the purpose of discussing a possible reduc- 
tion in rates charged for gas, as the result 
of a vote of the special committee of the town 
council on January 13th to hold such confer- 
ence, with a view to securing a possible re- 
duction of public utility rates, according to a 
news item in the New Britain Herald. 


e 
Distriét of Columbia 


Municipal Power Plant Sug- 
gested for Washington 


Some surprise was expressed in the nation’s 
capital when a special congressional com- 
mittee on January 15th recommended the con- 
struction of a municipal power plant, and 
claimed that a saving of $4,000,000 a year 
would result to District taxpayers. Repre- 
sentative Clarence Cannon (D.), of Missouri, 
reporting on a survey claimed that a munici- 
pal plant could be constructed at a maximum 
cost of $35,500,000, which could be amortized 
in twenty-five years on a 3 per cent basis. 
After that the plant would operate on profits 
to accrue to the benefits of District taxpayers, 
it was reported. The survey was authorized 
by acts of Congress and the recommenda- 
tions by the special committee may form 


e 


the basis of proposed legislation by Congress. 

A news item in the Washington Herald of 
January 20th, however, indicated that the 
construction of the proposed municipal plant 
would not necessarily prejudice the operations 
of the Potomac Electric Power Company, 
but might even be beneficial to the private 
company, since it was disclosed that the plant 
contemplated transfer of the company’s low- 
priced business to the municipal plant, while 
retaining the high-priced business. 

Meantime, an agreement on electric power 
rate negotiations between the public utilities 
commission and the Potomac Electric Power 
Company was looked for in the near future. 
Existing rates were arranged as a temporary 
expedient in February, 1932, to reduce the 
power company’s profits by $860,000 a year, 
pending disposition of appellate proceedings 
in the court of appeals. 


Illinois 


City Council Asks Rate Cut 


Awe of approximately $7,000,000 to 
gas consumers during 1933 will result 


if the Illinois Commerce Commission accedes 
to the demands of the city for reduced rates, 
Assistant Corporation Counsel Grossman de- 
clared on January 21st as he filed with the 
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commission the city’s brief in the current gas 
rate cut case. Reductions asked by the city 
are approximately 20 per cent below the ex- 
isting experimental rate. The city demands 
that the commission reduce the rate for cook- 
ing purposes from an average of 18.50 cents 


per therm, the present rate, to 16.36 cents per 
therm, and for water heating from 16.4 cents 
to 10.48 cents. The commission is oo asked 
to enter orders reducing operating 

by $7,731,000 and valuation of - onapedlian 
from $145,000,000 to $100,500,000. 


e 


Indiana 


State Commission Lacks Quorum 


Ts Indianapolis Star of January 10th re- 
ported that the Indiana Public - Service 
Commission ceased to function on January 
9th when two members resigned. A third 
resigned immediately following the Novem- 
ber election. This leaves the board without 


a quorum. It is reported that the governor 
announced he is not prepared to take any 
action in filling the vacancies. The remain- 
ing members of the commission are Howard 
Ellis and Ralph Young. New legislation 
abolishing the present public service commis- 
sion and naming a new commission of three 
members was reported to be anticipated. 


e 
Kansas 


Manhattan Commissioner Calls 
Conference on Utility Rates 


PON the invitation of Hurst Majors, pub- 
lic utilities commissioner of the city of 
Manhattan, a conference of city officials was 
scheduled in Manhattan for January 25th, to 
study the situation concerning utility rates. 


e 


Commissioner Majors announced that he had 
sent 500 letters to officials of 250 cities and 
towns in the state of Kansas. While the 
Manhattan conference was to be an open for- 
um, Majors said the program committee 
would present a number of suggestions for 
legislation and possibly for the abolition of 
the state public service commission, according 
to a dispatch from the Topeka Capital. 


Kentucky 


Commissioners Association Aide 
Given State Rank 


Nee friends of Mr. Clyde S. Bailey, 
assistant general solicitor of the Na- 


e 


tional Association of Railroad and Utilities 
Commissioners, will be pleased to learn that 
he has been appointed a colonel on the staff 
of the governor of the state, Hon. Ruby 
Lafoon. This adds one more to the list of 
famous “Kentucky Colonels.” 


Maryland 


Experimental Nickel Fare 
Urged in Baltimore 


A* experimental reduction of carfare to 5 
cents in Baltimore for a sufficient period 
to ascertain how a ently lowered rate 
would affect the United Railways and the 
public was advocated on January 14th by 


many prominent Baltimoreans, according to 
a news item in the Baltimore Post of that 
date. Such a plan was said to be about to be 

given a trial in Cleveland, where the fare will 
- dropped to a nickel for only one day. It 
was suggested that a similar plan be tried in 
Baltimore. 

Among those recommending the plan for 
a test were city officials, lawyers, and men 
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of business and finance. Mayor Howard 
Jackson, while noncommittal as to the meth- 


reduction. Lucius S. Storrs and William H. 
Meese, receivers expressed interest in the pro- 


tion will amount to approximately $4.50 per 


¥. ods to be used in obtaining a lower fare, posed experiment but declined to comment 
< urged that the United Railways of Balti- except to say that they would keep close 
- more find some means of bringing about a watch on the Cleveland situation. 
a 
i Massachusetts 

Mayor’s Request for Rate Cut __ street lighting received favorable action from 
i a the company. January 18th, the mayor 
Ss Bears Fruit received from the Edison Company notice 
a ; that a new street lighting schedule would be 
4 M* Patrick J. Duane’s petition to the established which would result in a saving by 
2 state department of public utilities for the city of Waltham of $750 annually, to be- 
é a revision downward of the rates paid by the come effective January 1, 1933. The reduc- 


beget 


city of Waltham to the Edison Electric II- 
luminating Company for current used for 


lamp. 


z 
Michigan 


Judge to Probe Utility Cases 


|S yee of all prosecutions conducted by 
the Michigan Public Utilities Commis- 
sion in the last year were demanded on Jan- 
uary 12th by Circuit Judge Guy A. Miller, 
after William A. Jackson, a utilities investi- 
gator, had surrendered on a bench warrant 


issued by Judge Miller some days previous. 
Jackson came under investigation last fall 
on charges of “trapping” and “framing” mo- 
torists, upon complaint of a motor carrier 
who had been charged with transporting pas- 
sengers for hire without a license, accord- 
ing to a news dispatch in the Detroit Free 
Press. 


& 


New Jersey 


Voltage Increase Brings 


ice provided, especially in the operation of 
household electrical appliances. Since June 








Complaints 1, 1932, the voltage has been increased from f 
. 5 115 to 120, continues the news item. iI 
3 = voltage being furnished by the L 
3 Public Service Electric and Gas Com- - t! 
. pany, y= ag nee gg ne ~ state r 
of New Jersey, brought a number of com- . c 
plaints from consumers that their bills are State Acts in Truck F eud 
higher by reason of the change, according to with P ennsylvania 
a news item in the Trenton Times-Adver- 
tiser of January 22nd. It was said to be ad- Bp Senate passed a bill (S. 31) for the 
mitted by the company that current consump- assessment of foreign motor vehicle own- 
tion would be greater by a small percentage ers for license fees equal to those paid by 
cf by reason of the greater voltage, and that the New Jersey owners in states refusing to en- 
life of low voltage lamps would be decreased ter into reciprocal agreements with the state 
but that the resulting temporary increase in of New Jersey. The measure was explained 
rates would cease when all of the 115-volt as being intended to give New Jersey a re- } 
lamps now in use had been replaced by 120- taliatory weapon in the truck license dispute th 
volt lamps. Offsetting the temporary in- in which the state is engaged with Pennsyl- af 
creased cost, according to John L. O’Toole, ania, according to a press dispatch of Jan- th 
vice president, is the added efficiency of serv- uary 18th. th 
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Buffalo Councilman Plans Rate 
Reduction Program 


Cos president Henry F. Jerge on Jan- 
uary llth announced his intention of 
making a fight for reduction of all Buffalo 
public utility rates. In an interview with the 
Buffalo Times, Mr. Jerge advocated the in- 
stitution of rate cases by the Buffalo corpo- 
ration counsel to force gas, electric, tele- 
phone, and street car companies to bring 
down their charges to the level of other de- 
flated living costs. The Times stated that 
Mr. Jerge went farther than any other mem- 
ber of the council or county board of su- 
pervisors in his program for the reduction 
of rates. 

The announcement of Mr. Jerge’s plan 
brought to a climax the agitation which start- 
ed several weeks ago in the -ounty board for 
local political action to carry rate fights to 
= various utility companies serving But- 

0. 

Mr. Jerge stated that he believed half. 
way measures would be ineffective and pro- 
posed that the common council instruct the 
corporation counsel to file formal complaints 
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Y ork 


with the public service commission against 
all existing rates. 


Cut-rate Cabs Restrained 


HE war on low-rate cabs in New York 

state spread to Rochester with the issu- 
ance of temporary restraining orders signed 
by Federal Judge Simon Adler, which pre- 
vent taxicab companies from carrying pas- 
sengers for less than 15 cents per person. 
The injunctions were secured on application 
of the New York State Railways, and were 
served on 6 taxicab companies operating in 
Rochester, with cabs estimated at a number 
of 300. In the past year similar restraining 
orders have been obtained in Syracuse and 
Albany. The injunctions were granted on the 
grounds that the low rates charged by the 
cab companies were in violation of § 66 of 
the New York State Transportation and Cor- 
poration Law, enacted many years ago as a 
protection to common carriers, and which 
forbids any transportation of passengers for 
hire for 15 cents or less in the absence of a 
certificate of convenience and necessity from 
the state public service commission. 


e 
Ohio 


Twenty-seven Mayors Join 
Cleveland Rate War 


ee to Mayor Ray T. Miller’s cam- 
paign for reduction of light, gas, and 
telephone rates in the city of Cleveland, 
twenty-seven of Cuyahoga county’s mayors 
expressed readiness to sit down with Cleve- 
land’s chief executive to pool forces for more 
favorable schedules for their citizens, accord- 
ing to a news item in the Cleveland Plain 
Dealer of January 8th. The survey found 
the councils of the smaller municipalities al- 
ready studying rate problems, or waiting for 
committee reports on them. 


Meantime, Cleveland’s law department 
drafted an ordinance on January 7th to give 
the Cleveland Electric Illuminating Company 
a new 10-year franchise at a reduced rate, 
in anticipation that the company will grant 
Mayor Miller’s request for an immediate 20 
per cent reduction up to 40 kilowatt hours 
of electricity a month. The proposed rate cut 
would give Cleveland the lowest average elec- 
tric light and power rate of any large city 
in the country. The company had already 
proposed a reduction which was calculated to 
save approximately 40 cents a month on 
average residential light bill, and would re- 
duce the charge for the first kilowatt hours 
of domestic service from 5 cents to 4 cents. 


e 
Oklahoma 


Vote on Gas Franchise Slated 


Ayor Blinn decided to call a special elec- 
tion to consider a 25-year franchise for 
the Oklahoma City Gas Company sometime 
after May Ist, according to a news item in 
the Oklahoma Oklahoman. Sufficiency of 
the initiative petitions was agreed upon Jan- 
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uary 7th when a check of several hundred 
signatures showed more than half of them 
unquestionably were of qualified voters. Un- 
der the initiative laws the petitions have 
to bear about ten thousand signatures. The 
check indicated that there could be no ques- 
eo against at least fourteen thousand 
of them. 
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Oregon 


Interconnection Advised for 
Municipal Systems 


P= development has passed through the 
municipal ownership stage and into the 
super-power or interconnection stage, and the 
economies to be made through interconnec- 
tion are so great that municipal ownership 
cannot survive unless all isolated power 
plants are soon interconnected, according to 
a report of the Super Power Committee of 
Oregon, created by the 1931 legislature. The 
report, in accordance with the resolution cre- 
ating the committee, is to be presented to the 
1933 legislatures of Oregon, Washington, and 
Idaho. Its purpose was announced by the 


7 


committee as “suggesting coOperative and 
reciprocal hydroelectric power development 
of interstate streams, with ultimately a great 
publicly owned super-power network cover- 
ing the entire Pacific foo selling power at 
cost to better enable our industries to com- 
pete in world markets.” 

The committee is composed of I. H. Van 
Winkle, attorney general of Oregon; Charles 
E. Stricklin, state engineer; J. W. McArthur, 
engineer of the Eugene municipal power 
plant, and John H. Lewis, state representa- 
tive. B. L. Eddy, the fifth member, did not 
sign the report, stating that he did not attend 
the meetings, although he is in accord with 
the general purpose of the Super Power 
Committee. 


Pennsylvania 


Physicians Frown on Rural 
Phone Rates 


EMBERS of the Somerset County Medi- 

cal Society voiced disapproval of exist- 
ing telephone rates at a meeting held at Som- 
erset on January 17th. The number of tele- 
phone subscribers in the county has been 
greatly reduced during the last few months, 
the results of what the physicians termed 
“excessive rates,” according to a news item 
in the Johnstown Tribune. Residents of rural 
districts have been greatly handicapped as a 
result of the discontinuance of telephone 
service, it was pointed out, and steps were 
taken by the members of the Medical So- 
ciety to interview telephone officials in an ef- 
fort to effect a reduction in the present 
charges for telephone service. 


¥ 


Numerous Bills Affecting 
Utilities Introduced 


NuMBER of bills were introduced into the 
Pennsylvania legislature affecting pub- 


e 


lic utilities. Senate Bill No. 41, by Senator 
Reed, would reduce the terms of public serv- 
ice commissioners to five years. Senate Bill 
No. 42, by Senator Reed, would authorize 
the governor, with the consent of the Senate, 
to remove a public service commissioner or 
any counsel thereof, eliminating present re- 
quirements for bringing charges, etc. 

House Bill No. 46, by Representative An- 
drews, provides for ‘the appointment by the 
governor of four public service commission- 
ers and the election of three from three cre- 
ated districts. House Bill No. 57, by Rep- 
resentative Mumford, would prohibit rate 
changes without authority from the commis- 
sion, and would authorize the commission to 
fix temporary rates during pendency of in- 
vestigation of proposed changes. 

House Bill No. 112, by Representative 
Walker, would impose upon corporations 
supplying water to the public a tax of three 
fourths of 1 cent per thousand gallons. 
House Bill No. 113, by Representative Walk- 
er, would impose a tax of 1 mill per kilo- 
watt hour on electricity generated within the 
state or imported for distribution. House Bill 
No. 114, by Representative Walker, would 
prohibit merchandising by public utilities. 


Tennessee 


Unity of Rate Base and Tax 
Base Sought 


) rey along with other Tennessee 
cities in the Municipal League, is seeking 


legislation to place the assessment for taxes 
and valuation for rate-making purposes of 
public utilities on a par, City Manager Bass 
said on January 12th. The state public utili- 
ties commission of Tennessee fixes the rate 
on a certain investment valuation and as- 
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sesses the property for taxation. Tennessee 
law requires that property be assessed for 


taxes at full value, but tax value may depend 


on earnings while rate value does not. 


e 


Virginia 


Local Expert to Conduct Power 
Rate Probe 


Gu= C. Perry, chairman of the state 
corporation commission, announced on 
January 18th that Allen J. Saville, Richmond 
consulting engineer, had been employed to 
conduct an investigation of electric power 
rates in Virginia. The commission is con- 
ducting the investigation, Mr. Perry said, to 
determine whether or not power rates “are 
generally in line with present prices.” He 
said the investigation will begin immediately 
and will continue for about one year at a cost 
of approximately $50,000, the major part of 
which will be paid by the three largest power 
companies in the state. He pointed out that 
the state corporation commission has no more 


e 


than $13,000 available for the investigation. 

The commission’s inquiry will include a 
comparison of Virginia rates with those in 
adjacent and similar territory. An investi- 
gation will be made into the ration and 
management of the Appalachian Electric 
Power Company, The Virginia Public Serv- 
ice Company, and The Virginia Electric and 
Power Company. 

Another member of the commission, H. 
Lester Hooker, explained that the Virginia 
law requires that utility companies rather 
than taxpayers at large should bear the cost 
of regulation, and that in this instance the 
inquiry will be more complete and less costly 
to the utilities and the public at large than 
if the case were launched on a “show cause” 
order, such as is applied to a single company 
whose rates are challenged. 


West Virginia 


Legislature to Study Basis for 
Utility Rates 


N investigation of utility valuations for 
rate-making purposes as compared to 
valuations for assessment purposes will be 
undertaken by a joint legislative committee, 
under a resolution which was adopted by the 


West Virginia legislature on January 20th. 
The committee, to be known as the Econ- 
omy and Efficiency Committee, is composed 
of the speaker of the house, president of 
the senate, and two other members of each 
house. It was authorized to make a survey 
of the tax assessment system reorganization 
question and to pay special attention to the 
operation of the levy limitation amen 


Wisconsin 


Municipal League Considers 
Utility Legislation 


T HE January, 1933, issue of “The Munici- 
pality,” published by the League of Wis- 
consin Municipalities, reports that “an all- 
day legislative conference of the League of 
Wisconsin Municipalities was held in Madi- 
son on Thursday, December 15th. At this 
meeting, which was attended by about fifty 
municipal officials, including the members of 
the executive, legislative, tax and utility com- 
mittees, and other municipal officials, many 


measures were acted upon which had been 
given prior study by various committees of 
the league and at the annual convention.” 
Among the measures which were approved 
at this meeting, were the following: “A bill 
to increase the maximum utility assessment 
to finance investigations by the public serv- 
ice commission from 4 of 1 per cent to 1 per 


cent, as approved at the convention”; “bill to 
permit municipalities to construct competing 
utilities when other solutions fail”; “bill to 


create a market for — utility — 
gage securities iby making them legal for 
trust funds, etc.” 
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The Latest Utility Rulings 





High Dividends Not Evidence of Excessive Rates 


ASSACHUSETTS has long followed 

her own policy of fixing utility 
rates based upon the amount of capital 
prudently invested in utility service. 
This practice is perhaps more success- 
ful in Massachusetts than it might be 
elsewhere because the Bay state has 
regulated the securities of utilities so 
long and so strictly—that they are uni- 
versally conservatively and soundly 
financed. There is no “water” left in 
their stock. 

One might ordinarily think, however, 
that the amount of the par value of 
such utility securities would be the 
quickest and simplest way of measur- 
ing the amount of capital prudently in- 
vested, so as to obtain a rate base. If 
this were true, utility rates which per- 
mitted a Massachusetts company to pay 
successive annual dividends of 50 per 
cent on the par value of its common 
stock would seem, offhand, excessively 
high. 

And yet, that is exactly what the 
Northampton Electric Lighting Com- 
pany has paid in dividends to its capi- 
tal stockholders for the last several 
years. And what might seem more 
surprising, the Massachusetts commis- 
sion not only held that such a dividend 
rate was not necessarily conclusive evi- 
dence of excessive rates for service, 
but has gone to a great deal of trouble 


‘to explain why,*although it did hold 


that some reductions in rates were war- 
ranted and ordered them reduced ac- 
cordingly. 

The case arose on the petition of the 
customers of the Northampton Electric 
Lighting Company alleging excessive 
rates and asking for a reduction. The 
principal evidence of such excess seemed 
to be the high dividend rate paid by 
the utility, for which it was severely 
criticized in some quarters. The finan- 


cial history of the company which ex- 
plains the high dividend rate is most 
interesting. It was organized in 1886, 
with a paid-in capital of $40,000. This 
paid-in capital increased in comparative- 
ly low stages to $117,400 in 1931, and 
during that year it was finally increased 
to $176,400. Up to the end of 1930, 
however, the company had increased its 
total plant investment to $772,245. 
How could the difference be explained? 
Well, from 1889 the company was 
conservatively managed and built up a 
surplus of $49,792, and a depreciation 
reserve of $63,614, while it paid divi- 
dends averaging 7.02 per cent on the 
par value of its outstanding capital 
stock. From 1913 to 1931, inclusive, 
while high rates of dividends obtained, 
the surplus was increased to $248,873, 
while the depreciation reserve was in- 
creased to $109,791, and premiums were 
paid in on the stock amounting to 
$295,000. At the same time, as a result 
of this conservative management, the 
company has been able to successively 
reduce its rates so that at the present 
they compare favorably with those of 
any company of like size. 

The large amount of premiums paid 
in for the sale of stock results from 
the operation of the Massachusetts 
statutes which variously require that 
additional capital stock of utilities shall 
be offered for sale to existing stock- 
holders (in proportion to their hold- 
ings) at either the market price or at 
a price fixed by the companies (not less 
than par), subject to the approval of 
the commission in the interest of the 
public. 

The Massachusetts commission 
thought that under the circumstances 
in the instant case, stockholders of the 
Northampton Company should be en- 
titled to dividends substantially in ex- 
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cess of dividends that would be ap- 
propriate if the par value of the stock 
more nearly represented the cost of the 
company’s. property. The commission 
stated : 


“Tt has been stated frequently that stock- 
holders should be limited to a reasonable 
return upon the par value of the outstand- 
ing stock plus the premiums paid on such 
stock. With this view we do not entirely 
concur. When the reasonable cost of the 
property used and useful in the public 
service, less reasonable allowance for de- 
preciation and obsolescence, does not ma- 
terially exceed the par value of. the out- 
standing stock and premiums paid in there- 
on, ordinarily, in our opinion, the company 
should be entitled to only a reasonable re- 
turn based upon the par value of the stock 
plus the premium. here, however, by 
good management the utility has set aside 
an adequate reserve for depreciation, and 
at the same time has built up a substantial 
surplus, some consideration must be given 
to this surplus in the determination of 
rates, in justice to the stockholders.” 


Explaining its foregoing statement 
that the commission could not necessa- 
rily be compelled to limit the return of 
a utility’s stockholders to a reasonable 
percentage of the par value of the out- 
standing stock plus the premiums paid 
on such stock, the commission reviewed 
various statutes requiring additional 
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utility stock to be issued at more than 
its par value as indicating an intention 
on the part of the legislature to recog- 
nize the surplus of a utility over and 
above its paid-in capital as an element 
to be considered to a certain extent in 
establishing reasonable rates. The com- 
mission said it was inconceivable to as- 
sume that it was the intention of the 
legislature to require, on one hand, 
stockholders and others to pay into the 
utility’s treasury for the use of the pub- 
lic a price per share much in excess 
of the par value of such shares, and 
then, on the other hand, to restrict the 
earnings of the company in such a 
manner as would enable it to pay only 
dividends to its stockholders sufficient 
to maintain the stock in the market at 
par value. 

The commission found, however, that 
existing rates which were calculated to 
produce 8.9 per cent upon the utility’s 
plant investment, less depreciation, 
could be reduced to some extent. Minor 
revisions in the rate schedules, to elim- 
inate discrimination between certain 
classes and to modify excessive penal- 
ties for delinquent payment, were also 
ordered. Re Northampton Electric 
Lighting Co. (D. P. U. 4370.) 
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Tampered Meter a Valid Defense to Suit against 
Service Discontinuance 


HE existence of a condition indi- 

cating that an electric meter has 
been interfered or tampered with is pre- 
sumptive evidence that the person to 
whom electricity is at the time being 
furnished through such meter can be 
charged with intent to defraud, to the 
extent warranting a discontinuance of 
service, according to a ruling of the 
New York Supreme Court, appellate 
division. Accordingly the mere show- 
ing of the existence of such a condition 
was held to be sufficient to constitute 





a good defense to a suit to compel a 
restoration of service. 

The court, in reversing the judgment 
of a lower court, held that the latter 
had erred in charging that the utility 
had not established a defense because 
no direct evidence had been presented 
connecting the customer in the case at 
trial with the meter which was shown 
to have been tampered with. The high- 
er court held that the statutory pre- 
sumption supplied such evidence. Eff- 
Ess, Inc. v. New York Edison Co. 
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Direct Appeal to State Supreme Court Held Invalid 


HE supreme court at Washington 

has held invalid, under the state 
Constitution, an attempt by the Wash- 
ington legislature to give a right of 
appeal directly to the state supreme 
court from an order of the department 
of public works. The statute in ques- 
tion (Chap. 119, L. 1931, p. 363) pro- 
vides for the right of appeal directly to 
the state supreme court without neces- 
sity for intermediate appellate proceed- 
ings in the state superior court, not- 
withstanding the fact that state consti- 
tutional provisions plainly indicated the 
constitutional intent to make the su- 
preme court a court of general appellate 


jurisdiction (with certain limited orig- 
inal jurisdiction), and the superior court 
the court of general original jurisdic- 
tion. Notwithstanding the fact that it 
declared the statute in question un- 
constitutional, the court exercised its 
discretion in granting a review by way 
of certiorari to an appeal by a motor 
carrier from an order of the department 
revoking its certificate on grounds that 
public convenience and necessity for the 
service had terminated with the comple- 
tion of a certain construction project. 
The department’s order was affirmed. 
North Bend Stage Line, Inc. v. Depart- 
ment of Public Works, et al. 
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Court May Entertain Reparation Suit without Preliminary 
Commission Proceedings 


HEN eight individuals, suing on 
behalf of themselves and approx- 
imately 7,500" other ratepayers, filed a 
bill in equity against the Natural Gas 
Company of West Virginia to recover 
the alleged excess of rates collected by 
that utility above the lawful rates fixed 
by the commission, the company applied 
to the West Virginia Court of Appeals 
for a writ of prohibition to restrain the 
chancery court of Ohio county from 
taking jurisdiction over the matter. 
The company took the position that the 
determination of a reasonable rate 
should be a necessary prerequisite to 
any finding for reparation award, and 
that since the determination of the 
_reasonableness of utility rates was by 
state law within the jurisdiction of the 
public service commission, the chancel- 
lor had no jurisdiction in the premises. 
The higher court disagreed, however, 
and pointed out that the solution of the 
case would depend not on whether the 
charges were in excess of the reason- 
able rate, but whether they were in 
excess of the lawfully established rate. 
In other words, where ratepayers claim 
that they have been compelled to pay 
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rates in excess of the lawfully estab- 
lished rate, there is a judicial question 
determinable by the court, which is not 
necessarily conditioned upon a prelim- 
inary investigation by the public service 
commission. 

The court likewise held that the ques- 
tion as to the legal effect of the com- 
mission’s order fixing rates is also a 
judicial question for the court to deter- 
mine, and not an administrative issue 
for disposition by the public service 
commission. The higher court accord- 
ingly ruled that the lower court had 
jurisdiction of the subject matter the 
prosecution of which was sought to be 
prohibited. It was also pointed out that 
the exercise of this jurisdiction by the 
lower court was a matter of judicial 
discretion and whether under all the 
particular circumstances the higher 
court should go ahead with such pro- 
ceeding was a matter upon which the 
higher court would not pass until the 
trial chancellor had an opportunity to 
determine whether or not he cared to 
exercise jurisdiction in the premises. 
Natural Gas Co. of W. Va. v. Sommer- 
ville. 
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Service Cut-off Restrained Pending Judicial Determination of 
Reasonable Rates 

















































T. supreme court of Georgia has _ its inhabitants with water for ordinary 
sustained a lower court’s ruling consumption at specified rates, the util- 
overruling a demurrer filed by a water ity’s duty to render such special service 
company, in a suit by certain industrial would arise only as an incident of its 
consumers for an injunction to restrain public service character. Likewise, it 
the utility from cutting off service pend- was held, in the absence of positive 
ing the determination of the reasonable- legislative regulation, the utility could 
ness of rates charged for private fire- fix its own rates for such service, sub- 
protection service, which the plaintiffs ject to judicial review as to reasonable- 
claim were excessive and unreasonable. ness. The complaining consumers in 
The court held that since, inthe absence this case had offered to do equity, and 
of legislative delegation of authority, their suit to restrain the cutting off of 
the mayor and council of the city had service pending a determination of the 
no authority to regulate the reasonable- reasonableness of the rates sought to be 
ness of rates for service to its inhabi- imposed by the utility was held to be 
tants, and since the city had by contract well taken. Washington Water & Elec- 
only obligated the utility to furnish the tric Co. v. Pope Manufacturing Co. et 
city with water for fire protection and _ al. 
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New Hydroelectric Plant Authorized to Furnish Power to 
Railroad Company 


HE Safe Harbor Water Power approval would reduce the possible con- 

Corporation has been authorized sumption of anthracite coal by the 
by the Pennsylvania commission to in- Pennsylvania Power & Light Company 
clude the Pennsylvania Railroad, the in its proposed new steam generating 
Metropolitan Edison Company, and the plant. The commission stated, however, 
Philadelphia Electric Company in the that the contention lost much of its 
group to which it is permitted to sell force in view of the fact that the two 
power from its hydroelectric plant on major parties were not the sole possible 
the Susquehanna river. The action was sources of electrification power. The 
taken over the protest of the Pennsyl- opinion stated: 








vania Power & Light Company, which “However, the use of electric energy in 
outlined plans for the construction of place of steam energy in railroad operation 
a new steam generating plant and a 70- is a development of rather recent years. 


mile transmission line. The United Furthermore, the territory here involved 
Mine Work fA - d “ is relatively far removed from the anthra- 
Mine Workers of ‘America and various cite mines; indeed, it is at the very door 
interests in the anthracite district inter- of the applicant, a great Pennsylvania en- 
vened. terprise harnessing the Susquehanna river 


: © nt 2 and more directly concerned with electric 
The main purpose of the application power production and use than is the 


of the Safe Harbor Corporation, as re- mining industry. The commission could 
vealed by the order of the commission, not, even by refusing this application, as- 
was to secure permission to sell electric sure increased business dane = a 
aoiegee 9 to the Pennsylvania Railroad for Therefore, although we are fully Somlil 
use in the latter’s new electrification and appreciative of the unfortunate eco- 
program on its railroads operating in nomic situation which confronts the coal 


the eastern part of the state. The com- industry in our a sodiy: we 
mission stated that it had given great = 0S: CORE: WET Se 


consideration to the contention that the “The fact that the Pennsylvania Railroad 
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